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Professor Dr. Abu Reza Mohammad Nezamuddin Nadwi, is one of
the pioneers of propagating moderate thought in Bangladesh, a top
Islamic scholar and veteran politician. This Alem-e-din is talented,
energetic, efficient, and well-known in multifaceted philanthropic
activities. This talented workaholic person is relentlessly
performing all the huge activities by sacrificing everything for the
sake of religion, patriotism and the welfare of the nation.

He was born in the late sixties of the last century in famous
Makkar Bari, a very aristocratic religious Muslim family in
Satkania Upazila of Chittagong. His forefathers from Makkah
Mukarramah, led by his eldest forefather, Sheikh Yassin Makki
(R), came and settled here for the sake of propagating Islam,
da*wah and preaching.

Mr. Nadwi successfully completed his Master’s in Hadith from Al
Jamia Al Islamia Patiya’, a well-known ancient Islamic seminary in
Chattogram. Then he got admitted to ‘Jamia Darul Ulum Nadwatul
Ulama’, a famous institution situated in Lucknow, India, to acquire
his higher education. There he became a disciple of Allama Syed
Abul Hasan Ali Nadwi, one of the greatest Islamic thinkers of the
twentieth century. From him, he acquired knowledge of different
branches and lessons of deep Islamic thought. Dr. Abu Reza Nadwi
completed his Master’s Degree in Arabic Language and Literature
from Dhaka University with great achievement and obtained his
Doctorate Degree from Lucknow University.

Dr. Abu Reza Nadwi, with his conviction for necessary reforms in
the Qawmi Madrasa Education System of Bangladesh, started his
career as a teacher of Arabic Literature and Hadith in Jamia Darul
Ma'arif Al Islamia founded in 1989 by the famous Arabic writer
Allama Sultan Zauk Nadwi. Then in the year 1995, he was
appointed as a lecturer in International Islamic University
Chittagong. He was promoted to a professor at the same
university in 2012. Dr. Abu Reza Mohammad Nezamuddin Nadwi
is one of the foremost personalities, who has invested their
f selfless labor and talents behind the establishment of
i International Islamic University Chittagong. Since its inception,
he has been deeply involved in every step of the overall academic,
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infrastructural and educational development and progress of this
university and his contribution is undeniable. During his tenure as
the director of the university's foreign affairs department, he
worked tirelessly day and night to strengthen relation and
communication with the outside world.

In the 2014 parliamentary election, for the first time, he was
elected as MP of Chittagong 15 constituency of Bangladesh
Parliament. Then in the Eleventh Parliamentary Election of 2018,
he was elected as a Member of Parliament of Bangladesh for the
second time. He is currently in charge of several political and
social organizations. He is a member of the Parliamentary
Standing Committee on the Ministry of Industries; a member of
the Bangladesh-Saudi Parliamentary Friendship Committee and a
member of the Sheikh Zayed Bin Sultan al Nahyan Trust
Bangladesh under the Ministry of Social Welfare.

Besides, he has formed numerous social, political, public welfare,
economic, religious, educational organizations and institutions.
Some of the notable ones are as follows:

1. Allama Fazlullah Foundation is a public welfare service
organization. This foundation has laid the foundation of
multi-faceted social service activities in Bangladesh on a formal
institutional basis. Under this, about 6000 welfare oriented
projects have been implemented in different parts of Bangladesh.
The Foundation has set an outstanding example of transparency,
accountability and trust in conducting philanthropic works.

2. Arabian Leadership Madrasa

3. Chittagong International English School (CIS)

4. Majma’u Al-imarat Al-ta'limi Al-khayri

Dr. Abu Reza Nadwi is not just a traditional scholar or public
servant. On the contrary, this versatile Islamic scholar, while
conducting writings, research-discussions, lectures in meetings
and seminars, and conducting multi-faceted da'wah activities, is
constantly illuminating the light in the sector of da'wah across the
world. He has participated in many international research seminars
as a keynote speaker and researcher. He has published several
research and educational books, translations, editorials and essays.

The Government of Bangladesh appointed Dr. Abu Reza
Mohammad Nezamuddin Nadwi, the living talent and a successful
man in education, culture and social arena, as the Chairman of the
Board of Trustees of International Islamic University Chittagong
in 2021, in recognition of his outstanding contribution.
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Professor Dr. Mohammad Abdul Gaffar Sharif
Ex Dean, Shari'ah Faculty, Kuwait University
Secretary General, Kuwait *Awqaf Public Foundation

Six years ago (1414 AH), I got introduced to Sheikh Abu
Reza Mohammad Nezamuddin Nadwi at a festive gathering
in Medina. Many more loved ones were present at the
meeting. His righteous character, knowledge and the love
for scholars touched my heart. In particular, his deep love
for the renowned Da'1 (Islamic preacher), the eminent
scholar Sheikh Abul Hasan Ali Nadwi, was clearly
noticeable. Just as his fondness for the Islamic call was
remarkable, so his erudition in Arabic was astounding. He
seemed to be an offspring of the Arab world. But I was not
surprised, as he too has grown up in an environment that is
fertile in the light of the prophetic guidance, of Bangladesh
and India; where the scholars emphasize knowledge as well
as deeds and concentrate on following all Islamic teachings.

Since my friend Abu Reza Nadwi had a positive attitude
towards me, he asked me to express my opinion on his
unique book entitled "Maxims of Islamic Jurisprudence in
the Light of Hadiths of Prophet (PBUH)". In my view, the
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book demands equal importance for both students and
teachers. This is because, most of the texts of Qawa'id
al-ustl (Principles of Islamic Jurisprudence) do not
emphasize the presentation of traditional evidence (Qur’an,
Hadith, [jma’, etc.) related to the principles. The reason for
this is - perhaps the principles were so famous among the
scholars concerned that the need for their authenticity was
not felt even then; or they just considered rational evidence
for the authenticity of the principle.

After looking at the different pages of the book, I think that
the book will be very useful for the students and the readers
who love Shari"ah. Similarly, I believe that expert scholars
will benefit from this book. Basically it is the equivalent of a
note book, where each principle is presented to the reader
with comprehensive descriptions. Descriptive documents
have been cited in support of the principles and emphasis
has been laid on enriching and clarifying the principles with
various practical examples.

May Allah bless my friend Abu Reza to complete this long
journey of knowledge and grant him and all of us the
blessings of sincerity.

Dr. Mohammad Abdul Gaffar Sharif
13/04/1430 AH
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* Allamah Mufti Jahur Ahmed (R.)

Ex Head, 'Iftd’ and Law Department, Darul *Ulam Nadwatul’ Ulama, India

Praise be to Allah, the Lord of the worlds. May mercy and
peace be upon Hazrat Muhammad (peace be upon him) and
his family and all his Companions.

Mawlana Abu Reza Mohammad Nezamuddin Nadwi has
prepared this research work through hard work and
perseverance. He has relied heavily on books of Hadith and
Figh and modern reference books. The title of this work is
new and unique in terms of its distinctive beneficial
features.

It was very important to find a solution to the modern
mas’alas (problems of modern times) by presenting these
'Usal and Qawa'id (principles and rules) in a systematic
and reliable way.

MashaAllah, the author of the present research work has
made an effective effort to fill that void and he has expressed
his willingness to expand and enhance its scope in future.

I am praying to Almighty Allah so that He might grant him
the tawfiq to complete this great research work in a
beautiful way. Ameen!

Muhammad Jahur Nadawi
26/06/1413 AH
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Eminent Muhaddis and Scholar
‘Allamah Sayyid Salman Al-Hussaini Nadwi

‘Ractor: Jameya Sayyad Ahmad Bin Irfan Al-Shahid,
Lucknow, India

Ex. Vice Dean, Shari'ah Faculty, Darul Ulum Nadwatul
Ulama, India

Beloved Dr. Abu Reza Mohammad Nezamuddin Nadwi has
completed a research work or book entitled "Maxims of
Islamic Jurisprudence in the Light of Hadiths of Prophet
(PBUH)" which is a very important and sophisticated work.
It was the demand of time that such a worthy book be
written. Basically, he took such a sophisticated and difficult
subject under my advice and direction. In it special
emphasis has been laid on the narration of the Hadith
source of the principles of Islamic jurisprudence. As a result,
we can benefit from this research in two ways.

Firstly, the authenticity and reliability of the principles
discussed in the text will be proved and the deep source of
them will be proved with the second source of Shari‘ah
which is Sunnah. Secondly, there is the study of Nawabi
Hadith from the point of view of 'Usil-Islamic law.
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I have advised beloved Abu Reza to do research on this
subtle ’Usili (fundamental) matter because I have explored
potentials in him. He possesses qualities such as love of
knowledge, concentration to study, proficiency in mastering
the curriculum, deep proficiency in Arabic language, sharp
intellect and intelligence, perseverance and determination
to pass sleepless nights if required to pursue his research.

I strongly believe, among those who have come to us from
Bangladesh, I have found him to be the most

‘knowledgeable, intelligent, and of good character. He is

unique in having a deep knowledge of the subject to be
studied and he has the capacity to write masterly on the
topics he deals with.

My prayer to Allah is that He may grant this book the tawfiq
of seeing the face of light, grant its acceptance to the
scholars and benefit the scholars and seekers of knowledge
from it. Finally, I sincerely pray to Allah to include this book
in the Mizan of the author's good deeds. Amen!

Salman Al Hussaini Nadwi

26/12/1992




Allama Shaykh Muhammad Sultan Zauk Nadwi
Eminent Arabic Litterateur and Islamic Scholar

Founder Director and Shaikhul Hadith, Jamiah Darul Ma’arif
Al-Islamia, Chattogram

Chairman, Ittehadul Madaris Bangladesh (Qawmi Madrasa
Board)

All praise is to Allah, the Lord of the worlds. May peace and
blessings be upon our beloved Prophet Muhammad ibn
Abdullah (SAW), his family and all his Companions.

I am very happy to write briefly, although I am suffering
from various ailments that have almost paralyzed me. Our
very favourite talented face, proud student, Professor. Dr.
Abu Reza Mohammad Nezamuddin Nadwi (current
Member of Parliament and former teacher of Hadith and
Arabic Literature in Jamia Darul Maarif Al Islamia,
Chattogram) has requested me to write something about
his book titled “Maxims of Islamic Jurisprudence in the
Light of Hadiths of Prophet (PBUH)". It is to be noted that
after the first edition was published by the Ministry of Waqf
and Religious Affairs of the Government of Kuwait, I
became aware of the content of the book. The author gives a
very strong and excellent account of the principles of Islamic
jurisprudence and the rules of "istinbat' (invention) and
“istidlal’ (presentation of documents).




*—v?;\}
S b

Qawa'id ‘al- Figh (Principles of Islamic Jurisprudence) is
such a branch of knowledge that no scholar and
knowledge-seeking student in general and mulftis practicing
figh and fatwa in particular can neglect; rather, all are have
to recognize its inevitability.

In the present version, a number of new principles have
been added to the new form, along with its interpretation
and analysis. So it has dimensional features. It is to be noted
that the author has been able to achieve unique and
foremost status in this special branch of knowledge;
because, to my knowledge, no Bangladeshi scholar has
written a separate book on this subject except "Qawaid al-
Figh" by Allama Mufti Amimul Thsan. Therefore, the
composition is really a new research work and new addition,
which deserves a place in the Islamic knowledge repository
and library in the international arena.

My best wishes for the beloved author. In fact, the Almighty
has endowed him with such a keen intellect, perceptive
power, Arabic language skills, punctuality and ability to take
timely initiatives that he has surpassed all in education,
writing and social service and politics. This is not at all
surprising, because, he has been brought up in the house of
knowledge, experience and literary culture. He is a worthy
son of Allama Abul Barakat Mohammad Fazlullah and the
successor of his Kilm (knowledge).

Finally, I pray to Rabbe Karim to grant the book acceptance
and to benefit the scholars and students who are thirsty for
knowledge. I also pray that He may count this book on the
Mizan of the author and give him the opportunity to serve
him more and more. Ameen!

Sultan Zauk Nadwi

) 25/11/1441 AH
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Allama Shaykh Abdul Halim Bukhari (Rh.)

Shaikhul Hadith, Eminent Alem-E-Din
Ex. Mudir, Al Jamia Al-Islamia Patiya, Chattogram .

Secretary, Ittehadul Madaris Bangladesh (Qawmi Madrasa
Education Board)

All praise is to Allah, the Lord of the worlds. May peace and
blessings be upon our beloved Prophet Sayyidul Ambiya
Muhammad (SAW), who was awarded the title of ‘As-Sadiq
and Al-Amin’. May blessings be upon his family, all the
Companions and the future humanity who are devoted to
following him.

There is no doubt that Islam naturally appeals to its
followers to be wise and educated, because cultural poverty
is far more terrible and deadly than spiritual poverty in
terms of consequences. How will they carry and preserve
the great message of Islam when there is ignorance and
stupidity and emptiness of thought and knowledge in the
nation? In the hadith narrated from the source of Hazrat
Abu Umama (RA), the Prophet (SAW) said,

"The status of a scholar is the same as that of Abed, just as
my status is above your generality." He added, "Surely Allah,
His angels, and all the inhabitants of the heavens and the
earth, even the ants in the holes and the fish in the depths of
the sea, keep on praying for those who teach for the welfare
of mankind." If such is the loftiness and significance
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knowledge in general, then importance and greatness of
Islamic Jurlsprudence (®ilm al- figh) will undoubtedly be at
the top of loftiness and significance. That is why the Prophet
(SAW) said, "Allah (SWT) gives deep knowledge about the
religion to those who He blesses."

It is apparent from that jurisprudence is a very wide-ranging
and highly respected branch of knowledge, because with the
help of this one can get the knowledge of halal-haram. That
is why; it is specialized as a scripture that encompasses
every sector of human life. The characteristic of this branch
of knowledge is to be flexible and pragmatic in dealing with
the newly emerged issues and problems. In fact, those who
can acquire knowledge in this branch of knowledge can
implement the commands and rules of Allah given in every
sector of human life, so that it is possible to achieve good
fortune and success in this world and in the hereafter.

Needless to say, when such a status or position of ilmul figh
has been recognized and established for the Muslims, then
undoubtedly special dignity and respect will be established
for other Kilm or branch of knowledge, derived from this.
One of these branches is Kllmu Qawa ‘id ‘al- Figh (Principles
of Islamic Law). It is a branch of knowledge invented by the
learned scholars of this Ummah, and thus it has been
possible to formulate and integrate the various parts of
Islamic jurisprudence into a very concise frame of
articulation in order to formulate certain formulas or
principles. It is in this way that this branch regulates Islamic
jurisprudence and its rules and regulations in such a way
that many subjects of this branch are woven into a single
thread. This makes it easier for figh or Islamic jurists to
master and memorize all matters, and for muftis to practice
and issue fatwas. The importance of this branch is immense
to those who have concentrated on writing books. That is
why thousands of books and essays have been written on
this subject in every school of thought (madhhab), ancient
and modern. Even realizing its importance,
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create an encyclopedia of Qawa'id ‘al- Figh. I was overjoyed
when I saw that our very talented student, Abu Reza
Mohammad Nezamuddin Nadwi (current Member of
Parliament and former teacher of Hadith and Arabic
Literature of Jamia Darul Ma'arif Al Islamia, Chattogram) -
May Allah grant him the grace to travel in the path of truth-
has completed the book titled " Maxims of Islamic
Jurisprudence in the Light of Hadiths of Prophet (PBUH)".

After looking at different parts of the book and its references,
[ think it is a very useful, informative, well-researched,
simple and unique book. It can be said that by writing this
book, Muhtaram author has given a wonderful opportunity
to those who do not have mastery over the books of Qawa"id
‘al- Figh and those who are not well-versed in the
terminology of the field and its method. As a result, the time
spent by the readers in understanding the various scriptural
rules, principles and new terminology will be saved. He is
highly skilled and successful in selecting all the principles
that are suitable not only for students but also for expert
scholars. Enrichment of the principles by the wise author's
Qur’an -Sunnah and other Shari’ah documents has further
enhanced the beauty and acceptability of the book. In fact, he
wrote the book beautifully, which will comfort and soothe
the heart of the reader.

I am not surprised by his talent because, he is the son of a
worthy father like Allama Abul Barkat Muhammad Fazlullah
(R), a prominent Arabic writer and poet.

Finally, I pray to Allah that He may accept the book, by
which knowledge seekers may get benefitted, and at the
same time may He grant this research of him as an Wasila of
Najat on the Day of Judgement. Ameen!

Muhammad Abdul Halim Bukhari
07/12/1441 AH
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OPINION OF

Allama Farid Uddin Masood

Renowned Islamic scholar

Former DG, Islamic Foundation, Ministry of Religion,
Bangladesh

Founding Director, Jamia Ikra, Dhaka, Bangladesh
Chairman, Wifaq Al-Madaris Al-Diniyyah, Bangladesh
Undoubtedly, ‘Qawaid al-Figh’ (Principles of Islamic
Jurisprudence) is a branch of knowledge which is considered as
one of the most prestigious traditions and glorious
achievements of the Islamic world. ‘Qawa"id al-Figh’ is one of
the branches of knowledge that is considered to be pure
Islamic. The composition of this scripture flourished in the
hands of Muslims.

No such scripture can be found in the history of any nation's
civilization. The Muslims' goal in inventing this unique branch
of knowledge was to incorporate the interconnected branches
of Islamic jurisprudence into a single thread so that the
masalas can be easily mastered and understood and their
interrelationships can be understood. As a result, a mujtahid
(Islamic jurist) would be able to find out various practical
examples of figh easily and he would be able to solve various
new problems effortlessly. Moreover, he will be capable of
understanding various provisions of the Shari‘ah and the
underlying motives, greatness and significance behind the
composition. Thus, the level of error in the provision of
Shari*ah solutions to new issues raised to him would be
reduced.

That is why innumerable previous and contemporary scholars
have spent their diligent efforts in composing various books in
this field. However, considering the works of Bangladeshi
Ulema I have not come across any book in this regard by any
other scholar except the book Qawa'id ‘al- Figh” (legal maxims
of jurisprudence) written by Allama Mufti Sayyad Amimul
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Ehsan Mujaddidi barkati (R.). Now, the book titled “Maxims of
Islamic Jurisprudence in the Light of Hadiths of Prophet
(PBUH)" has appeared which is composed by Professor. Dr.
Abu Reza Mohammad Nezamuddin Nadwi (Member of
Parliament, Bangladesh & Professor, Department of Da\:vah
and Islamic Studies, International Islamic University
Chittagong).

Looking at the content of the book, it seems that the book will
be very useful for the readers. The book is characterized by
several qualities such as simple sentences, clear and fluent
presentation method, content-based brief discussions and so
on. The author has placed special emphasis on further
clarifying the principles by presenting Shari’ah Nusds
(statement of Qur’an and Sunnah) as evidence of every
principle and various practical examples. The author has
marked himself as a wise person through the selection of
significant principles from among the many principles of
jurisprudence. These principles are so important all students
and teachers cannot but learn from these principles. As far as I
know, no scholar in Bangladesh has written any book related to
"Qawi'id al-Fighiyya" in this manner. He is the first and
pioneer in this field. In the words of the author, I would like to
say: “This research work is the first initiative, the first step in
itself. Those who want progress and prosperity in this subject,
this research work can be a milestone or roadmap for them.”

I think students, especially those who practice figh and fatwa,
the book will be very important for them. The book will enrich
their knowledge about Figh (Islamic Law). As a result, they
will get benefitted from other texts dealing with the same
branch of knowledge.

The author really deserves heartfelt congratulations and
special blessings for such an outstanding contribution to the
present generation. I sincerely pray to Allah to spread the
acceptance of this book among readers and to spread its
benefits widely. I hope, Allah will continue this relentless
pursuit of the author for the welfare of the present generation.
Verily, He is the giver of success and tawfiq.

Fariduddin Masood
19/06/2020
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MESSAGE
Mufti Shamsuddin Zia
Muhaddis and Mufti, Al-Jamia Al-Islamia Patiya, Bangladesh

Undoubtedly, ‘Islamic jurisprudence and ethics’ is a very useful
branch of knowledge, which elevates its students to the highest
peak of dignity. Therefore, Islamic scholars say: “One who does
not have the foundational knowledge in any branch of knowledge,
he cannot reach the destination of that branch”. Basically, ‘Islamic
jurisprudence and ethics’ is one of those fundamental branches of
knowledge, without negotiating it a mufti or a judge cannot apply
Shari‘ah rules and regulations. Even a mujtahid (Islamic law
researcher) fails to achieve full capacity in unveiling Shari*ah rules
and regulations until he can achieve considerable advancement in
this branch of knowledge. Because, the basis of the Shari‘ah /law
is on this branch and through this, it is possible to become aware of
the underlying motives of the Shari‘ah rules and regulations. That
is why the previous and the later the scholars have given special
importance to this branch. In fact, this branch is the closest ally to
’ijtihad. Therefore, mastering the principles of jurisprudence is

better than mastering the rules of its branch.

Therefore, those who are dedicated to the study of jurisprudence,
that is, Islamic law, should primarily spend their time in the study
of the principles of figh. If Muslims were aware of the dignity and
superiority of this knowledge, it would seem very easy and
comfortable for them to spend time and effort behind it. Basically,
'Imadm Shafi'T (R.) was the first to compose the principles of

Islamic jurisprudence in a book. Then various books on this
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subject, starting from short to medium and large extent began to be
written. The scholars appeared in every age for penning on this
branch. Everyone follows their own personal and institutional
approach to writing. As a result, at one stage, innumerable books

were written on this branch.

It is a matter of great regret that in spite of the existence of
innumerable learned ulama kirams in Bangladesh, no one has taken
the initiative to compile a book on this prestigious branch. So I am
very delighted to know about the book titled “Maxims of Islamic
Jurisprudence in the Light of Hadiths of Prophet (PBUH)” by
venerable Dr. Abu Reza Mohammad Nezamuddin Nadwi. As far
as I know, the author is such a talented scholar who has a
combination of God-gifted sharp intellect, keen memory,
extraordinary perceptive power and an extraordinary knowledge in
Arabic language. His ability to take initiatives rapidly and perform
the task speedily has made him unique. That is why he is on the
apex of excellence, leaving behind his contemporaries in the fields

of politics, social service and knowledge.

Therefore, it will not be surprising if the excellence of the book
written by him is established among the books dealing with the
same branch of knowledge. And it must be so, as he has grown up
in a glorious environment of knowledge and wisdom and acquired
knowledge from the learned teachers and scholars home and

abroad.

After looking at different pages including the table of contents of
this book, I think that the book is excellent, easy to read and very

useful. Its uniqueness is characterized by its presentation style,
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ianguage style etc. Hopefully, this book will be able to garner a lot

of praise from readers and its benefits will be wide-ranging.

Therefore, I would like to appeal to the directors and officials of
various Jamia and Madrasas to include this book in the syllabus. I
sincerely pray to Allah for the acceptance of this book and may
both students and teachers get benefits from this book. Hopefully,
Allah will give him more and more tawfiq for this contribution to

the glory of knowledge.

Mufti Shamsuddin Zia
17/08/2020



OPINION OF
Dr. Gias Uddin Talukder
Chairman, Islamic Bank Sharia Board
Professor, Department of Arabic, University of Chittagong

Expertise limits people to specific branch of knowledge. Instead of
focusing on the overall fundamental matters, on has to focus on the
fragmentary part of knowledge. Basically, it is nice to hear the
concept of expertise and it is getting more and more popular.
However, it is needless to say that it causes narrowness and
clumsiness in the field of knowledge. This is because the expert's
view is engaged in such tiny molecules that it often requires the
magnifying glass to unveil the understanding. In fact, expertise
means overlooking other essential horizons, and these modern
crude ideas do not fit in at all with the liberal Shari‘ah coverage
(way of life) of Islam. The source of this Shari‘ah is Qur’an, which
the omniscient Creator has referred to as "a clear explanation of
everything." The flourishment of Shari‘ah has originated from such
a lofty and sublime personality who has attained from Allah the
all-encompassing revelation and his utterances speak to our hearts
asserting “I have been gifted with knowledge of the former and the

later.”

The universality and totality of Islamic law is evident among our
predecessors. For example, it was seen in the past that a muffasir
was a philosopher, a philosopher was a doctor, a doctor was an
Islamic jurist, an Islamic jurist was a mathematician, and a
mathematician was a hadith scholar. Our conviction is that

reverend Abu Reza Nadwi has shown his success through his
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reflourisment of the lost but expected tradition of Islamic Ummabh.

His versatility is a proof it.

He is a university Professor having depth of knowledge in
contemporary issues, a historian, frequent traveller, learned writer,
a ficrce dobater, a courageous politician and a social worker
devoted to the welfare of mankind. His book: "Maxims of Islamic
Jurisprudence in the Light of Hadiths of Prophet (PBUH)" 1s a very
valuable and successful book. During the study of this book it
seems that knowledge has regained its normal course, the dust of
ambiguity and doubt has been removed, the mirage of ignorance
has been vanished and the grossness and inertia of conscience

seems to be slowly disappearing.

Some of the unique features of this book are:
(1) The book is like a passcode, with the help of which, by
travelling in this world, it is possible to reveal the reality by

applying all the figh formulas and principles.

(2) 1t is like a monitor where the various features of figh are clearly
visible. The flexibility and usefulness of his approach to figh in

problem solving at any time and place are noteworthy.

(3) It sheds light on the legitimacy of Islamic law and proves the

excellence of Islamic law over man-made law.

(4) Clearly, it emphasizes analyzing the underlying motives of the
Shari‘ah provisions, in addition to mentioning documents in

support of every principle of Islamic jurisprudence.
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(5) It is such a key that it unravels the mysteries of figh in such a
manner that all the meritorious and the incompetent are able to

comprehend.

(6) The sentences of the book are neat, pure and rhetorical. The
narrative is not so long as to annoy and not so short to be flawed.
The book is so simple that the reader can be able to memorize and

assimilate it line-by-line.

(6) The book will be helpful for a mujtahid or a researcher to solve
contemporary problems. It will play a unique role in providing

Islamic solution, instead of solutions imported from the West.

Finally, I would like to say the same thing about this book which is
said by the revered Abdul Gaffar Sharif at the beginning of the
book: “Actually this book is a dictionary; and I hope that students,
teachers, researchers, supervisors, advocates. judges and everyone
can get benefitted from this book irrespective of being Mugallid
(imitator) or Mujtahid (one who exercises independent reasoning -
"[jtihad-).

Dr. Gias Uddin Talukder
Date: 03/06/2021
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Mufti Waliur Rahman Khan Al-Azhari
Muhaddith, Islamic Foundation
Khatib, Gaosul Azam Jame Mosque Uttara-13

The pursuit of Shari‘ah knowledge is considered to be one of the most
humane and benevolent gifts of Allah. The person who is blessed with
the tawfiq of following the path of Allah, the pursuit of knowledge is
considered as a blessing and an honor for him. And there is no doubt that
the most honorable and important knowledge is "Al-Fighul Islami"
(Islamic jurisprudence). The dignity of this branch of knowledge is
proved by the infallible words of Allah. It is narrated: "Then why does
not a party come out, so that they may acquire a deep knowledge of
religion and warn their community; when they will return to them, so

that they may be alert.” [Stirah Tawbah: 122]

On the other hand, the Prophet (peace and blessings of Allah be
upon him) said, “If Allah wants welfare of anyone, He gives him

"

figh (deep knowledge) of religion.” Figh possesses special
importance for the Muslim Ummah. That is why the Sahabah
Kiram, Tabi‘Tin and Mujtahid Imams were so devoted to this
branch of knowledge that at one stage different schools of thought
emerged based on figh (Islamic jurisprudence) and they spread all
over the world. Therefore, when this branch of knowledge has
progressively flourished and emerged as a distinct branch of
knowledge, then various disciplines have grown out of it. "limu
Qawa‘id Al-Fighiyya" (Principles of Islamic Law) is particularly
noteworthy among them. The reason for the special significance of

this branch of knowledge is it unifies a wide range of issues under

a universal and objective principle.
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This makes so mastery over those Mas’alas that while
implementing fatwa, ijtihad or any Shari‘ah provision one’s
memory supports him profusely. In fact, this branch of knowledge
has been of special importance in the world of knowledge since its
inception. That is why, previously and later many books have been
written on this on this branch of knowledge by wise scholars in
every Madhab (school of thought). Among them the book titled
"Principles of Islamic Jurisprudence in the Light of Hadith" is
noteworthy. The author of the book is respected Abu Reza
Mohammad Nezamuddin Nadwi (Hafi.) (Member of Parliament,
Professor, Da‘wah and Islamic Studies, International Islamic
University Chittagong, Bangladesh). A closer look at a few pages
of the book reveals some of its unique features. Special features of
this book have been characterized by its expressive and simple
language, impressive method of presentation and the expression of
purpose in a clear way. The book is suitable for all levels of
readers. Anyone can benefit from it and no one has to fall into the
trap of ambiguity and obscurity. The author focuses on presenting
Qur’an -Sunnah statements and document-based discussions from
various sources in support of each of the jurisprudential principles
of the book. The narrative is not so long that the annoyance arises
or it is not so short that the error occurs. He has shown his
knowledgeable attitude by discussing the principles that are of
indescribable importance in figh or Islamic Jurisprudence.
Needless to say, the author has been able to prove his excellence in
the world of knowledge by composing this book. Needless to say,
he has already made his mark in the field of social service and
politics. In particular, he played a leading role in the important
work during his tenure as the Governor of the Islamic

Foundation.
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Some of the notable works are the initiatives of various Islamic
activities, innumerable da’wah activities, valuable direction in
planning and implementation of social welfare projects, financial
patronage etc. Let’s not forget that all arrangements for the visit of
Haramain-Sharifine's esteemed Imams to Bangladesh were taken

under his sole supervision.

Finally, I pray to God to give the honorable writer good rewards in
this world and in the hereafter for his service to knowledge.
Hopefully in the future he will enrich the readers with such more

benevolent gifts.

Mufti Waliur Rahman Khan Al-Azhari
10/08/2020
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PREFACE

Praise is to the Lord of the worlds who guides His servants in a
straight path. May peace and blessings be upon the last Prophet
Muhammad Mustafa (SAW), who has been sent as a mercy for the
whole world; who has firmly established the foundations of the
principles of the religion and has eloquently embodied the wise
Islamic way of life and its guidance. May peace be upon his
family, the Companions and all those who sincerely follow him till

the Day of Judgement.

Islamic Jurisprudence is one of the richest sources of knowledge
that has been passed down from generation to generation and has
been preserved in the pages of Islamic history, because every brick
of human life depends on Islamic jurisprudence, on its expertise
and on gaining knowledge in its details. This branch of knowledge
1s so great that it guarantees the good fortune of humanity. This is
because the basic premise of the formulation of Islamic law,
namely, the principle of "accruement of benefit and avoidance of

harm" is the subject matter of this branch of knowledge.

Needless to say, this branch of knowledge, collected from Shari'a
documents, began to flourish in the time of the Mujtahid Imams,
and its compilation and separate texts appeared gradually. In
addition to this compilation process and innovation, jurists have
discovered various methods in the development of Islamic
jurisprudence. A great example of the great sacrifices and efforts
made by jurists over the ages in the service of Islamic
Jurisprudence 1s the books and reference books of ’Usiil al- Figh

(Islamic jurisprudence) in which "Usiil and Figh scholars have
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mentioned various aspects of ’Usiil and its various branches. The
first compilation of the Islamic Jurisprudential Heritage is made up
of books which are based on various methodological rules of
Islamic jurisprudence. The second group is made up of various
branches of Islamic jurisprudence or the details taken from the

Qur’an -Sunnah and the narrations of the Companions.

One of the results of the increasing proliferation and
multidimensionality of issues is the origin of Al-qawa‘id al-
Fighiyya (Principles of Islamic Jurisprudence) in the world of
knowledge and its manifestation as a distinct branch of knowledge.
This is because Islamic jurists have discovered the essential
principles through in-depth study of the Qur’an and Sunnah,
meticulous search of various disciplines/branches, and the
underlying mysteries of the Shari'ah rules and their practical
application. Their studies occupy a significant place among the

various branches on figh which flourished in fourteenth century.

After 1 decided to start a research project, I was suffering from
quite a dilemma about the title of this work. After a long hesitation,
the subject which, by the grace of Allah, was accepted by myself
as the title of my research is: “Maxims of Islamic Jurisprudence
in the Light of Hadiths of Prophet (PBUH)”. Because I was very
careful and diligent about the subject of the research as I desired it
to be suitable and well-deserving for research and pleasant as well.
I hope the research work will be very useful for myself and the
research community. Because, the research work covers two very

important topics: One: Finding out the basics of Islamic
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jurisprudence and its principles. Two: To quote those hadiths

which are applicable to the mentioned principles.

I believe that no research on the above subject has been done in
this manner before. When we look at the textbooks on Islamic
jurisprudence and its principles, we see that they are merely a
description of the principles, there is no quotation from the hadith
in support of principles. Yes, in some cases, one or two hadiths are
quoted, which are quite insignificant. For all these reasons, I can
say that this research work is the first such initiative. For those
who want progress and prosperity in this field, this research work
can be a milestone or roadmap. I humbly pray to Allah, May He
grant me to finish this small research work. May there be purity
and fulfillment in every aspect of what I have written and
compiled. The key to success is in the hands of Allah. He is the
only guide.

The method I have adopted in composing this book is — first, I
have quoted the principles alphabetically. Then I have given a
simple explanation of the relatively difficult principles. In the
second stage, I have brought quotations from those hadiths which
are based on the doctrinal basis of the principles; because the
principles are collected from the hadith. Then I have mentioned
some branch masalas which are derived from that principle.

It is to be noted that my approach to this research is different from
that of ordinary researchers. So, I have arranged the book in a
different process without dividing it into different chapters and
sections. For example, first, there is a preface, then there are

descriptions related to the subject and also the historical context of
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the rules or principles. Then there are twenty-one research topics
(chapters) dealing with the main topic. Each of its chapters
contains principles of Islamic jurisprudence and jurisprudence
alphabetically. Then I have brought the quotations of those hadiths
which are based on the documentary basis of the principle. In total,
seventy-seven (7) rules (principles) have been illustrated.

Finally, I would like to express my gratitude to all those who have
blessed me with their valuable advice and generous help in
implementing this important task. In this case, I am especially
remembering my teachers. I am so grateful to Ustad Salman
Hussain Nadwi. I would like to express my gratitude to Darul
Uloom Nadwatul Ulama for providing all possible assistance to me
to accomplish this research. I would like to express my gratitude to
my friend Dr. Mahmudul Hasan, a renowned Islamic scholar, who
assisted me in reviewing the references and quoting the hadith. I
am grateful to all those who have helped me directly or indirectly,
and 1 sincerely pray to Allah to reward them with the best. Indeed,
Allah is the All-Hearing and the All-Responsive.

Professor Dr. Abu Reza Mohammad Nezamuddin Nadwi
Chittagong, Bangladesh.
20/06/2008 AD.
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The Lexical and Terminological Meaning of
Qa‘idah (Maxim)

Lexical Meaning of Qa‘idah (maxim):

The word Qa‘idah (32c8) lexically means base, foundation, column
etc. Anything on which something else is based or founded is
called Qa‘idah. The word Qa‘idah is the singular form of the
Qawa'id (+=18). And Qawa‘id refers to the foundations or the bases
of the perceptible object (for example, the pillar of the house) or
insensible object (for example, the pillars and foundations of the
religion).! There are a number of references to the word Qawa'id

in the Holy Qur’an.

Terminological Definition of Qa‘idah:

The Fuqaha’ (Islamic jurists) define Qa‘idah (maxim) in the
following ways:

To some scholars, Qa‘idah refers to a set of comprehensive
principles to be applied to all the branches within.> Some other
scholars define Qa‘idah to be ‘an integrative principle that
permeates all branches of the discourse’.’ Muhammad ‘Al
Thanawi states that the scholars use the word Qa‘idah as the
synonym of base/foundation (al-’asl), legislation (qaniin),
mas’alah, maxim (dabit), and magsad (the under lying purpose).
And he defines it to be ‘an integrative issue that can be applied to

all the branches lying within and it explains the rules and

'Raghib al-- Asfahani, Al-Mufradat fi gharib al-Qur’an, p.409; *All Jum‘ah, Al-
madkhal “ila dirasat al-madhahib al-fighiyyah, p.404

2Sharif Al-jurzani, Al-ta‘rifat, p.171

Abil al-Baqa al-Kafawi, al-Kulliyyat, p.728
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regulations related to the branches.' ‘Allamah Taftazani defines
Qa‘idah as ‘the integrated rule and regulation that is applied to the
branches within so that we can have a clear knowledge of the
issues related to the branches of knowledge.”

The lexical definitions above explain the terminological meaning
of the - word and the use of this term permeates the whole of the
subject as each of the subjects usually has some Qa‘idah or
foundations. And Qa‘idah (maxim), according to common
terminology of all the subjects, is a comprehensive principle that is
applied to all the branches within. Some Qa‘idah (maxim) are
related to Islamic Jurisprudence, some to law, and again some to
the Arabic grammar and so on. For instance, Arabic grammar
mandates the Subject of the sentence to be Marfii’, the object to be
‘Mansiib’ and the connectors to be ‘Majriir’. The legal theorists
('Usiiliyyiin) believe that ‘Shari‘ah rules are proclaimed for
ensuring obligations and prohibitions are there to impose
prevention. To summarize, Qa‘idah (maxim) whether it be in
Arabic Grammar, or Islamic legal theory or any other subject will
apply to and permeate all the branches of the respective areas with
no option for any branch to let itself outside the applicability of the
maxim (Qa‘idah). However, if there is anomaly or preternatural
(shadh) that will remain outside of the scope of maxim (Qa‘idah).
For there is no ruling made by anomaly or preternatural (shadh)
and it cannot break any Qa‘idah.

According to Mustafa ’Ahmad Al-Zarqa’, Qa‘idah- is a set of
integrative statutory terms of Islamic jurisprudence that includes
all the rules and regulations of Shari‘ah in the issues and events

that come under its subject matter.?

IMuhammad ‘Al al-tahanawi, Kasshaf istilahat al-funiin wa al-‘ulim, 2/1295
2A1-Sa‘d Al-taftazani, al-talwih “Ala al-tawdih, v.1, p.20
3 Mustafa Al-Zarqa, Al-Madkhal al- Fight al-"am, v.1, p. 965
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The difference between the maxims of Islamic law (al-qawa‘id
al-Fighiyya) and the legal principles/maxims (al-dawabit al-
Fighiyya):

‘Qa‘idah includes all Mas’alah and practical examples of
different chapters of figh while ‘Dabit’ deals with the different
Mas’alah and the practical examples of the specified area. So,
‘Fight Dabit’ is less pervasive in comparison to the Fighi Qa‘idah.
As its scope covers only various Fighi mas’alah related to a
particular subject or a specified area while the Qa‘idah is not
limited to any specified area.'

Qa‘idah has exceptional masail more than dawabit. As ‘Dabit’ is
confined to the specified area of the Islamic jurisprudence, hence,
the scope of exceptional Mas’alah (case) addressed by ‘Dabit’ are

only few.

To summarize, the Qa‘idah is more general and comprehensive
than ‘dabit’ in terms of accommodating more branches and
pervasiveness/ comprehensiveness of meaning. The following
example explains the extent of Qa‘idah. “Actions are judged by the
intentions” is applicable to different areas of figh such as
worshipping (‘ibadah), Islamic criminal law (Jindyat), the pacts
and agreements (‘Uqud) etc. On the other hand, the following
example elaborates the span of the ‘Dabit’. Narrated by ‘Abdullah
Ibn “Abbas, the Prophet (PBUH) says:

! Hashiyatu al-Bannani, “Ala Sharhi al-Jalal Al-Mahalli, v.2, p.290
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“Any skin (animal) that is tanned has been purified”.! This Hadith
is an example of ‘Fight Dabit’ as its subject matter is definite and
is concerned with a specified chapter of ‘Figh’.

The meaning of Dabit has expressly accommodated the evolution
of the meanings. Resultantly, many of the Islamic scholars of the
earlier times didn’t make difference between ‘Qa‘idah’ and
‘Dabit’.

However, ‘Qa‘idah’ of Figh and ‘Dabit’ of Figh have achieved
separate status during the later periods as the Islamic jurists and
researchers accepted ‘Dabit’ to be a separate ‘term’ for Figh. As a

result, there is clear difference in the purview of the Figh.

The difference between AI-Qa‘idah al-Fighiyyah (Islamic legal
maxim) and Al- Qa‘idah al-’Usiliyya (Maxim of *Usil al-Figh
[principles of Islamic jurisprudence])

Both difference and similarity permeate between Legal Maxims
of Islamic law (al-Qawa‘id al-Fighiyya) and Maxims of ’Usul al-
Figh. The similarity is that both deal with the maxims having
different branches and sub-branches of the subject and the
dissimilarity lies in the fact that Qawa‘id al-"Usiil (methodological
prciples) cover the detailed evidences of Shari‘ah and this
principle facilitates the deduction and inference of rules of
Shari‘ah. On the other hand, Islamic Legal Maxims (al-Qawa‘id al-
Fighiyya) deal with the the different principles of figh that include
various rules related to Islamic jurisprudence, and a Mujtahid (one

who exercises independent reasoning -’Ijtihad-) can achieve the

I Al-Tirmidhi, Al-Sunan, v.3, p.273, Hadith no: 1728.
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knowledge of those rules and regulations through principles of
Islamic Jurisprudence (*Usiil al-Figh).!

’Imam Ibn Taymiyah (R) says, “- *Usil al-Figh is the collection
of pervasive evidences while Al-Qawa‘id al-Fighiyya is the
collections of pervasive rules and regulations”.?

The science of *Usill ‘al-Figh’ is the criterion for figh (Islamic
jurisprudence) and also the principle of correct discovery of rules
and regulations. As the ‘Ilm al-nahwu (Arabic Grammar) guides
the rules and regulations of human speech and writing, thus, the
evidences and the rules and regulations of Shari‘ah are guided by
"Usil ‘al-Figh’.

On other hand, Al-Qawia‘id al-Fighiyya (legal maxims) of
Islamic law are the collective principles which divide into different
Mas’alah of figh covering human actions.

Al-Qawa‘id al-’Usiiliyyah are the integrative principles applied
to all of its branches while Qawa‘id al—Fighiyya contrastively are
the collective principles that are applicable to the majority of the
branches with some Mas’alah remaining outside its purview?

Al-Qawa‘id al-’Usiilyyah are the formula for discovering the

practical and pragmatic rules and regulations of Shari‘ah. On the
other hand, al-Qawa‘id al-Fighiyya are the collectively intra-
similar legal aspects under one ‘illah (legal or basic cause).*
To conclude, Figh and *Usil al-Figh are two distinctive branches
of knowledge, each of which runs as per some specific principles
but are to function inseparably for the development, evolution and
understanding of each other.

' “Ali Jumu‘ah, Al-Madkhal 113 Dirasahal-madhahib al-Fighiyyah, p.412
? Ibn Taymiyyah, Majma* al-Fatawa, v.29, p.167

* "Ali Ahmad Al-Nadwi, Al-Qawa'id al-Fighiyyah, p.68

4 Ibid., p. 69
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A historical Overview of the Origin and Development of al-
Qawi‘id al-Fighiyya (legal maxims of Islamic jurisprudence):
General maxims (Qawa‘id Kulliyah) in the Islamic Law (Al-Figh
al-Islami) have not developed as the complete and well-designed
branch of knowledge within any defined period of time, rather the
contexts and the terminologies of these maxims are introduced
with the progress and development of the Islamic Law (Al-Figh
al- Islami). The reason for this is these maxims have stemmed from
the innumerable branches of Mas’alah and the ways of analyses of
them. The insinuative mea.ninés of the statements of Shari‘ah and
general maxims of *Usil al-Figh may be taken as examples. The
following Hadiths of the Prophet (PBUH) may explain the case

well:

oLl ¢iAT- “The one who bears the burden of loss will
eventually have the right to profit’.'

5175 Y3 57 ¥ — “There is no scope of harming self and others’.”

e £330 Je i L;—.\J". Je %1 -“the complainant is to present
evidence and the defendant is to take oath’.?
Besides these Hadiths, many more insinuative Hadiths of the

Prophet (PBUH) have evolved to be distinctive basics in the field
of Fight Qawa‘id.

The collection and the arrangement had commenced after the
demise of the Prophet (PBUH). The ’Imams, scholars and

researchers from the companions (sahabah) of the Prophet

IAbii Dawiid, Al-Sunan, V.3, P.284, Hadith No: 3058-3510; Al-Tirmidhi, Al-
Sunan, v.2, p.572-573, Hadith No: 1285-86

2Malik Bin Anas, Al-Muwatta, v.2, p.745, Hadith No: 31; Al-Hakim. Al-
Mustadrak, v.2, p.66, Hadith No: 3345

3Al-Tirmidhi, Al-Sunan, v.3, p.19, Hadith No:1341
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(PBUH), the followers (Tabi‘tn) and the followers of the followers
(Tab‘i-Tabi‘tn) had focused on the Holy Qur’an and Hadiths, the
main sources of the Islamic Shari‘ah, and on other supplementary
documents for the sake of researches (’ijtihad) in order to develop
the maxims and principles of figh. They had tried to develop the
principles of Shari‘ah for the settlement of the new and novel
issues. And in the process, the result is that a voluminous
collection of Mas’alahis in the form of books on Islamic Law (al-
Figh al-Islami). During the first century of Hijrah, this journey
continued and resultantly, Figh and Qawa‘id al-Figh continued to
develop and progress simultaneously resulting in the emergence of
three categories of scholastic principles during the early period of

the second century Hijrah.

First Category: The development of the rules and regulations of
inference (istinbat)and independent reasoning (’Ijtihad) which is
also known as maxims of the science of Islamic jurisprudence

(Qawa‘idu ‘Ilmu’Usil Al- Figh).

Second Category: The rules of Hadith extraction and
authentication (TakhrTj) which evolved in the hands of a group of
Hadith scholars (Muhaddith) and Hadith Collectors. This process
of assessing and validating a single Hadith in later period was

termed to be the ‘Ilmu Mustalah al-Hadith.

Third Category: The rules and regulations of Shari‘ah, composed
and framed by the 'Imams and scholars of different schools of
thought and their followers are the General Rules (Al-Qaw3a‘id al-
Kulliyah). This branch of knowledge gets its full scholastic shape
in the fourth Century Hijrah and continued to be collected and
entered in the books.



Maxims of Islamic Jurisprudence
B e

Application areas of the Qawa‘id ‘al- Figh’ (legal maxims of
jurisprudence)

Al-Qawa‘id al-Fighiyya (Legal Maxims) refers to an established
terminology of Figh covering some principles of Islamic legal
aspects and through these principles, the Fighi Madhabs (School of
thought) developed the rules and regulations of Shari‘ah that
facilitated the solutions to the newly developed issues, disputes and
events. Accordingly, the following are the application fields of
Qawa’id al-Figh:

‘Ibadah (the hanbalest and sincerest actions of the people aimed
at establishing relationship of their Creator Allah Subhana Allah.
Salah, Saum (fasting), Zakat, Hajj and ’ud-hiyyah
(Qurbani/sacrifice) might be the examples of the “ibadah).

Mu‘amalat (Mutual Transactions and treatment).

Family Laws.

Running the government of a country according to Shari‘ah (Al-
siyasah al-shar‘iyyah).

Laws of Punishment for the criminal acts (‘uqabat).

Moral character and Manners (Al-akhlaq wa al-’adab)

Transactions with the foreign countries conducted under
International Laws

The aforesaid seven issues are the discussion areas in Shari‘ah.
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Evidence/probative force of Quwai’dul Figh (legal maxims of

jurisprudence)

Fight Qa‘idah (the maxims of Islamic Jjurisprudence) supported by
the Qur an and the Hadiths should be accepted to be the rulings.
And if the maxims are found not contradictory to the accepted
rulings of Shari‘ah, they may be elevated to the status of Nass (The
Qur’an and the Hadiths), ’ijma‘ (the rulings agreed to by the
Islamic legal experts) and Express Qiyas (Rational reasoning of an
Islamic scholar through research). And this is why any decision
and ruling by the Judge (Qadi) contradictory to the Fight Qa‘idah

(the maxims of Figh) will be rejected as such.

The Fighi Qa‘idah (The legal maxims) might be of various

categories:

Basic Qa‘idah based on the Qur’an and the Hadiths.
Qa‘idah expressive of evidence of *Usiil al-Figh
Based on distinctively proved Hadith

laelie s54¥l- “Actions are judged by the intentions’ may be taken

as an example for explaining the rule of Fighi Qa‘idah. The
- Qa‘idah mentioned is proved by the Hadith, <@y Yl L&) “The

reward of deeds depends upon the intentions”. Similar examples

are ,la ¥y 5,45 ¥ “There is no scope of harming self and others” and
dele (pall e oaaddly (£l e 2l “The complainant is to present the

evidence and the defendant is to take oath’.
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Chapter One

Qawa‘id (maxims) starting with Arabic letter Alif ()
(There are 24 Qawa‘id (maxims)

First Qa‘idah:
“aliay Hyadis Y slgi”
A Juristic inference (’Ijtihad) is not set aside by

similar ’Ijtihad’

The verb Naqdh (wai) is the root of nagadha. Basic meaning of the
verb is to break, to spoil or to prevent something. The antonym of
the word naqd is ’Ibram (#'2¥) meaning strengthening or
consolidation. Therefore, naqd is destruction of something after it

has been accomplished.?

For ‘Allamah Shatibi, the judge and the ruler as the representative
of the Prophet Muhammad (PBUH) are to get to the nation with
the instructions of His commands and prohibitions. They will
propagate the messages of the Prophet (PBUH) as the entrusted
persons, not as the one with the Prophetic authority. As only the
Prophet (PBUH) was authorized to compose the statutory laws, no
rulers or judges can be compared equal to him in their authority.
Besides, the rulers or the judges are prone to making mistakes
while the Prophet was innocent through the shield of the divine

guard and revelation.

'Majallah Al-Ahkam Al-‘Adaliyyah, p.20, section: 34. Imam al-Suyuti, Al-
Ashbah wa al-Naza'ir, p.143, Ibn Nujaym, p.149

2 Ibn Faris, Mu‘jamu MaqayTs al-lughah, v.5,p.450; Fayriiz "abadi, Al-Qamius
al-muhit, p.846
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The discussion, thus, comes to the point that the rulers or the
Judges should follow the rulings of Shari‘ah in discharging their
duties and all rulings by them will unanimously be considered null
and void by the Islamic scholars if the rulings are contradictory to
Shari‘ah.! Furthermore, if the judge is found to be wrong in the

ruling of any case, it must not go beyond two situations.

Firstly: The ruling must be related to "Ijtihad (independent
reasoning) based Mas’alah and the wrong ruling must not be
against the Nass (The text from the Qur’an and the Hadiths) or
'ijma* (consensual ruling) but due to the mistake out of research
output.

Secondly: The rulings by the judges found against the Nass or

"ijma‘ would be null and void instantly.

In fact, acceptance or rejection of the rulings by the judges may
fall into four categories:

Firstly, if the ruling is found contradictory to the Qur’an, it will,
unanimously, be considered ‘cancelled’ without fail as the Qur’an
is irrefutable source for all rulings while human judgments,
however rational they seem, are conceptual evidences.

Secondly, the ruling will also be considered null and void if it is
found against the Sunnah Mutawatirah (Hadith with the
uninterrupted chain of narrators) since like the Qur’an, the Sunnah
Mutawatira is also considered unquestionably binding on the
followers. But regarding the ruling, contradictory to the Sunnah
"ahadiyyah (the Hadith narrated by one narrator only), be it

! Shatibi, Al-"i‘tisam, v.2, p.502
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Uachhiir or not, there is agreement among the scholars on the

cancellation of the judge’s ruling.

Thirdly, similarly any ruling against *ijma‘ will be counted ‘null
and void’ in Islamic jurisprudence. A number of Islamic scholars
echoed with *Imam ShatibT’s statement in this regard though some
of them appended the conditions that the ’jjma‘ should be
irrefutable while some others do not consider the irrefutability of
’{jma’.
Fourthly, there are two opinions of the scholars regarding the
ruling of the judge if it is found contradictory to Qiy’as (analogical
reasoning):

If the Qiy’as (analogical reasoning) is apparent, the ruling by the
judge would be cancelled.

If the Qiy’as (analogical reasoning) is apparent or disputable, the

ruling will not be cancelled.

QA‘IDAH AT A GLANCE

The aforementioned Qa‘idah is distinctly important in figh with its
relevance to judgmental and administrative perspective.

Lexically, the word ’fjitihad (diligence, also used to refer to
interpretation and reasoning based on the sacred text) refers to
striving most. This turns out to be ‘the hardest endeavor to find out
the principles, rules, regulations and the legal areas with proper
investigative processes approved of in Islamic Shari‘ah.'

If any administrative or judgmental ruling is executed on the basis
of Ijtihad under any circumstantially mandatory conditions, no
new research findings can invalidate the applicability of the ruling

| Shawgqani, Irshad al-Fuhiil "Tla Tahqiq al-Haqgi Min ‘Tim al-Usdl, v.1, p.18.
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already given. ’Jjitihad is the conceptual evidence in terms of its
documentary status and according to the Qa‘idah so far discussed,
one conceptual evidence cannot negate another conceptual
evidence of similar status. Besides, there remains another
prospective challenge in the negation of one ’Ijtihad by another
new ’Jjtihad. Such acceptance of negation will lead to continuous
negation of the previous ’Ijtihad based ruling by the new ones. If it
is allowed, the circular reasoning and Infinite Regress will take
place in Shari‘ah.!

In addition, if negation of previous ’Ijtihad by the new one is
allowed, there will be uncertainty of rulings and the judges will
lose credibility due to the dualistic rulings by them ending up in a
chaotic situations and corruptions. Above all, social welfare
expected of the judges through their fair and non-partial role in the
judgment of public dispute will not be maintained.

‘Imam Muhammad ibn al-Hasan al-Shaybani rightly supports the
proposition in his book A/-Siyar Al-Kabir and says, “If the Amir
(ruler) with his own discretion decides to distribute the spoils
among the messengers and the issue is raised in the court, the
Judge is to pass his verdict in favor of the decision of the
commander-in-chief even though his personal opinion goes against
the official ruling given.”?

In the light of the discussion above, it is also said that if two
persons go to the court with an issue and appeal for re-ruling on
the issue which has already been settled in a particular court, the
judge of the new court may accept the issue of re-ruling but will
retain the previous ruling.?

! Abii Hamid Al-Ghazali. al-Mustafa, v.2, p.383.
? Al-Sarakhasi, Sharhu Al-siyar al-Kabir, v.3, p.111.
? Al-Zarkashi, Al-Mansir fi al-Qawa‘id al-Fighiyyah, v.2, p.93.
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Evidential Statements of the Companions of the Prophet
(PBUH) in support of Qa‘idah (maxim):

As mentioned before, the Islamic scholars agree to applicability
and acceptability of the basic principle of Qa‘idah. Added to this,
we find the ’ijma‘ (unanimous agreement) of the companions of
the Prophet (PBUH) on the issue.! Some examples of ’ijma" are as
cited below:

a. Some inhabitants of Najrian came to ‘Al (R) for re-ruling on the
issue already settled in the court of Caliph ‘Umar (R) during his
caliphate. At their appeal for the reversal of the judgment of “‘Umar
(R), ‘Alf (R) did not agree to budge and declared the verdict of
‘Umar (R) valid by saying, &1 ia45 &K 5% &) 16833 (Get lost.

Certainly ‘Umar (R) took right and just decision).?

b. In a ruling related to inheritance, “‘Umar (R) did not give
inheritance rights to the brothers and step brothers alike while in
another case of similar type, he gave such right to both brothers
and step brothers. When he was reminded of his previous ruling on
the issue, he replied that the previous ruling would prevail as it was
decided as per the ’Ijtihad at that time and present ruling will also

be valid as it is the new ’Ijtihad now.?

There is another example from ‘Umar (R). On hearing the verdict
passed by ‘Alf (R) and Zayd (R) from a man, “‘Umar (R) replied
that he would have passed the verdict differently. The man then
asked him to pass his own verdict. ‘Umar (R) then replied,

! Ibn Qudamah. Al-Mugni, v.10, p.51; Suyiit Al-ashbah wa al-nazayir, p.101.

2 Ibn Qudamah. Al-Mugni, v.10, p.51; Bayhaqi, Al-Sunan al- kubra, v.10, p.205,
Hadith No- 20375.

3 Abdur Razzaq As-San‘ani, Al-Musannaf, Ch.10, p.249; Bayhaqi, Al-Sunan al-
kubra, Ch.6, P.418, Hadith No-12469.
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‘If T could get back to the Qur’an and the Sunnah of the Prophet
(PBUH) for re-ruling on the issue, I would have done so but in this
case, I am relying on my own understanding (’Ijtihad)”, and
"Ijtihad is a shared matter (where every mujtahid has scope for
their own interpretation and understanding based on the sacred
texts), “Umar (R) declared the ruling by “Ali (R) and Zayid (R)
valid.!

“Umar (R) had also different verdicts on the ruling of inheritance
(mirath) from the grandfather. Ibn Sirin (Rah) reports‘Umar (R)
saying,
" g T ol g las g

“There is no doubt that I passed different rulings on the inheritance
from deceased grandfather because every time I tried to search the
truth.2*Allamah Sadar Al-Shahid (Rah) comments on the aforesaid
statement of ‘Umar (R), “‘Umar’s (R) statement refers to the fact
that a researcher maybe wrong or right in his effort to do justice.
And it also concludes that any previous ’Jjtihad based ruling will
not be invalidated by any new similar /jtihad (interpretation and

reasoning based on the sacred text)”.’

'Tbn al-Qayyim, ’1'lam al-Muwaqqi‘n ‘an Rabbi al-*Alamin, v.1, P.65; Kamal
Ibn al-Humam, Fath al-Qadi’r, v.7, p.304.

2 Abdur Razzaq Al-San‘ani, Al-musannaf, v.10, p.262, Hadith No-19045.

3 Khassaf, Sharh adab al-Qadi, v.1, p.179; Sharh al-Jalal al-Mahalli ‘Ala Jam'1
al-Jawami', v.2, p.430.
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Al-Sha‘bi (Rah) narrates,
“mwwywwﬂidmiﬁw&h&”

“I collected seventy judgments on Hadd (punishment) from “Umar
(R) and every case and ruling were different from one another”.
This difference in giving ruling on punishment took place in front
of other companions of the Prophet (PBUH) and none raised any
questions about the difference. The aforementioned events and the
statements during the time of companions of the Prophet (PBUH)
prove that there was unanimous agreement on the validity and
applicability of this Qa‘idah (maxim) so far discussed. And also,
Qa‘idah was accepted and followed as legal maxim by the classical
judges (Qudat). The Islamic legal experts (Fuqaha) and jurists,

therefore, are found to be of the same opinion.

The author of Sharhu Jam'u Al-Jawami'says that the judgment
delivered by the judge or by other authority in the issues requires
diligence and ’Ijtihad will not be overturned even if the new
research output contradicts the previous one.! This principle has to
do with the past events in which the decision of the judge has been
implemented. However, if similar incidents occur again the judge
(Qadi) has to reissue a new verdict, and judge according to new

research output.

! Sharh al-Jalal al-Mahalli ‘Ala Jam'T al-Jawami*, v.2, p.430.
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Badr al-din Zarkashi states, the provision (that prohibits the
removal of previous ’Ijtihad (research) with the subsequent
’Jjtihad) has to do with the rulings/events in the past. However, the
future judgments/rulings may be changed due to the time, space,
and context. His statement is supported by the historical letter of

Caliph ‘Umar to *Aba Musa Al-’Ash‘arii. To quote from the letter,

b gl Of ) cangd bl 4 ol b o) oot olish iy N7

“ UL 3 ol o s 3 o s Al ¥ 8 G OB g2

“If you find that your judgement yesterday warrants rethinking,
accept the truth without hesitation. Because truth is always
apparent and nothing can make it void. Since reverting to truth 1s

better than impenitence in wrong”.'

To summarize, if a judge (Qadi) passes a verdict on any case based
on his ’Ijtihad (interpretation and reasoning based on sacred text)
and later on, he comes up with a different ’Ijtihad in the similar
case, he will pass the verdict according to the latest ’Ijtihad without
nullifying the first verdict because a ruling on the basis of "Ijtihad

cannot be reversed by another new ruling on the same basis.

! Daraqutni, Al-Sunan, v.5, p.369-370, Hadith No-447 1-4472.
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Second Qa‘idah (maxim):
“lb.\.pl.i.og Jj-;)"”
Actions are judged by intentions.!

Summary of the Qa‘idah (maxim):

The subject matter of the Qa‘idah: The worldly actions, behaviors
and transactions of the people are judged by his intention as the
validity and invalidity of the actions, the reward and punishment
revolve around intention of the people. Noticeable in this Qa‘idah
is the two words; actions (‘Amal) and intention (Al-niyyah) are
replaced by the two separate words Al-’umiir (issues) and Al-
magqasid (objective). In the lexical explanations of the wordplay,
many scholars are of the opinion that “‘Umur’ refers to physical and
intellectual human actions. On the other hand, 'amal only includes
physical actions. Similarly, ‘niyyak’is more defined than the Qasd.
The Islamic scholars emphasize the purification of ‘niyyah’ but
didn’t mandate it in the case of ‘Qasd’. So, to some scholars,
‘Qagd’ is more pervasive than niyaat and the word ‘maqasid’ stems

from Qasd’.

‘Imam Shafi‘T (Rah) states, ‘one thirds of Islam is included in this
Hadith. Ibn Taymiyah (Rah) says, ‘This Hadith refers to the basic
principle of Din (religion). 'Imam Ibn Al-Qayyim (Rah) states,
“Niyaat is the basic and crux of the religion and it is also the
driving force for “Amal. And ‘Amal (execution) follows intention.
Elevation and demotion of dignity in this world and the world

hereafter are according to the layers of niyaat”.

'Majallah Al-Ahkam Al-‘Adaliyyah, p.16, section: 16.
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The Qa‘idah under discussion carries significant weight in Figh.
The Islamic legal experts tend to focus on the detailed
interpretation of this Qa‘idah and took up measures to develop
branches and sub-branches of knowledge from its discussion
because a volume of rules and regulations of Shari‘ah center round

this Qa“idah.

The Documentary Hadiths for the Qa‘idah:

The foundation of this Qa‘idah was laid down from the Hadith of
the Prophet (PBUH):

3 51 g G35 ) e 36 (28 55 Gt ) BT ety Sz
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“The reward of deeds depends upon the intentions and every

person will get the reward according to what he has intended. So,

whoever emigrated for worldly benefits or for a woman to marry,

2 1

his emigration was for what he emigrated for”.

The reputed Hadith scholar *Imam Bukhari included the Hadith in
different chapters in his famous compendium of Hadiths, one such
chapter being “Chapter: On what has come about “Actions are by
intentions” and “sincere expectation of reward and accountability”,
and "every man will be rewarded for has what he intends”. This
includes belief, wadd’, the prayer, Zakat, hajj, fasting and
ordinances.

The aforesaid title has clear reference to the subject matter of the
Hadith, different chapters and also ordinances stemming from the
Hadith. Besides this Hadith, there are a number of Hadiths that

'Bukhari, Al Jami® Al-sahth, v.1, p.6, Hadith No-1.
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justify the validity of this Qa‘idah. We have mentioned some of
those Hadiths below:

"Imam Bukhari narrates from ’Abli Miisa“Ash‘ari, A man came
to the Prophet (PBHU) and asked, “O Allah's Messenger (PBHU)!
What kind of fighting is in Allah's cause? (I ask this), for some of
us fight because of being enraged and angry and some for the sake
of his pride and haughtiness.” The Prophet (PBHU) raised his head
(as the questioner was standing) and said, “He who fights so that
Allah's Word (Islam) should be superior, then he fights in Allah's

cause”.!

The Hadith clearly shows how the Prophet (PBUH) stated the
urgency of purity of intention regarding the ‘Jihad in the way of
Allah’. The Hadith made it mandatory for the actions of the people
to be ‘pure’ and free from showing off, credit, name and fame and
also from seeking tribal affiliations and pride. Ibn Hajar al-
‘Asqalani (a classical Islamic scholar and polymath), while
interpreting the Hadith mentioned above says, the Hadith “A man
fights...” expresses the multilayered meanings. And the Qa‘idah
“Actions are judged by the intentions” is supported by this Hadith.?

In support of the Qa‘idah under discussion is the following

Hadith: (¢l e oyaiind “And they will be resurrected on the Day

of Judgment according to their intention™ (this is just part of a
long Hadith in the Sahih Al-Bukhar).

’Imam BukharT reports in his Shahih Al-BukharT that Sa‘ad Bin
’ Abi Waqqas narrates from the Prophet (PBUH),

'Bukhari, Al Jami® Al-sahth, v.1, p.36, Hadith No-123.
2Bukhari, Al Jami® Al-sahth, v.1, p.6, Hadith No-1.
3Bukhari, Al Jami‘ Al-sahih, v.1, p.64, Hadith No-2118.
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“You will be rewarded for whatever amount you spend for the
gratification of Allah. Even if you bring food for your wife, that

will be rewarded.'

’Imam Bayhaqi narrates from ’Anas Ibn Malik (R),
u‘d’ f_"—,’ -\‘I :_;;1 }:_E \jsa
“There is no reward for the man who does not have intention’.> We

find another Hadith on niyaat in the book Musnad al-Shihab by
’Anas Bin Malik (R):

“Intention of the believer is more important than his actions’.?

'Imam ’Ahmad Bin Hanbal in his Musnad narrates the following
Hadith from “Abdullah Ibn Mas‘id,

“Only Allah knows the intention of many a man killed in the
battles between the believers and non-believers”.*
’Abii Mas‘lid Badri (R) narrates the Hadith from the Prophet

(PBUH),
4556 0548 Gt ol e Jo0 52Ty

“Whenever a Muslim spends for their family in hope for reward

from Allah, it is counted as ‘Sadaqah’ for him”.’

! Bukhari, Al Jami® Al-sahih, v.1, p.21, Hadith No-56.

2 Bayhaqi, Al-Sunan al-kubra, v.1, p.67, Hadith No-179.

3 Qudat, Musnad Al-Shihab, v.1, p.119, Hadith No-147.

4 Ahmad Ibn Hanbal, Al-musnad, v.6, p.314, Hadith No-3772.
5 Bukhari, Al Jami® Al-sahth, v.1, p.20, Hadith No-55.
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All the Hadiths mentioned and many more point to the urgency of
existence of intention in the work and purity of intention during
any efforts of the people. The basic Qa‘idah under discussion is
supported by the Hadiths mentioned and thus have contributed to
the composition of rules and regulations of °‘ibadah and
transactions.

Under the basic Qa ‘idah, all the *Imams agree to the point that no
reward can be expected without pure intention. But any effort
without intention may be valid in IslamicShari‘ah. Some examples
might explain the arguments. The urgency of intention is made
mandatory in the ‘ibadah such as Salah, Siyam, Zakat, Hajj etc as
the objectives of these ‘ibadah are gratification of Allah and any
‘ibadah for the gratification purpose should have intention in the
process. So, the absence of intention is perceived to be the absence
of gratification will of the believers and the absence of gratification
will of the believers leads to futility and insignificance of the
‘ibadah offered.

The absence of intention will not invalidate the ‘ibadah not directly
related to the gratification of Allah. For example, Wadi’
(ablution) for the Salah is an ‘ibadah which is considered as the
medium of the gratification of Allah, not direct gratification of
Allah. So, intention is not mandatory in the work of Wadi’.
Similarly, intention is not mandatory in actions and transactions
such as the marriage, Talaq, ‘iddah, financial transactions, law
suits, ownership of the forsaken properties, amanat and Hudud (the
punishment of the criminal acts), Qisas (retribution) etc Because,
these are not the gratification of Allah, but the mediums to

gratification.
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Now, the discussion so far proves that the Qa‘idah discussed is one
of the important ones among the five basic Qa‘idahs in ‘Ilm al-figh
as the validity, acceptability and futility of any statement or action
are evaluated by the principles of the Qa‘idah discussed. And
undoubtedly, this Qa‘idah permeates the majority of the chapters
for the settlement of the Masa 'il in Figh.
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Third Qa‘idah (maxim):

“d=LYI L&Y ‘3 JVI”
Permissibility is the original ruling for everything
that is beneficial.!
Most of the scholars have supported the above-mentioned Qa‘idah
(maxim). Also, the central view in Hanafi school of thought
regarding the general principle of a thing is that it has to be halal
(permissible). The author of Hidahyah says, “Permissibility is the
basic principle. They (the Hanafi Jurists) also say, some of our
"Imams, 'Imam Karkhi (R.), being one of them, have opined that

permissibility is the general and basic principle for everything.”

The established basic principle of Islam is that whatever Allah has
created for the comforts and privileges of mankind can be
considered as halal (permissible). A thing can only be considered
impermissible if it is not permitted by Allah and His Prophet
(PBUH) clearly. If any statement related to Shari‘ah does not
qualify itself to be ‘Sahih’ for instance, weak (da‘1f), Hadith or any
statement that has no clear indication to impermissibility, will also
be considered as permissible. Alalh says, “He it is who created for
you all that is on the earth™.? In another verse, Allah says, “Do you
not see that Allah has subjugated to your use all things in the
heavens and on earth, and Allah has made his bounties follow to

you in exceeding measure, both seen and unseen”.> He has not

! Shawgqany, Irshad al-Fuhil ’Ila Tahqiq al-Haqgi Min ‘Ilm al-Usil, v. 2, p. 284;
Ibn Nujaym, Al-Ashbah wa al-Naza’ir, p.66; Suyiiti, Al-Ashbah wa al-Naza’ir,
p.60.

* Stirah Bagarah: 29.

3 Siirah Lugman: 20.
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made anything impermissible without any special reason or
inherent hikmah (wisdom).

It is worth mentioning, in particular, that the issue discussed here
regarding basic principle of permissibility is not confined to things
only; rather, except the ‘‘ibadah’, all activities are coverd under
the purview of this basic principle. Generally, these activities are
known to us as ‘@dah, i.e., customs and rituals, and ‘Mu‘amalat’,
i.e., ‘dealings and transactions. So, the basic principle in social
customs and transactions is permissibility without any condition,

having no injunction of Shari‘ah, against it. This view is apparent
in the following verse: =&z 252 12 2&0 23 155% - “He has explained
to you in details what is forbidden to you™.!

This verse covers the basic principle regarding all things and
human activities. But, ibadah is different. Because it is an
important matter of ‘din’ that if it is not revealed through ‘wahyT’
(revelation) it is not acceptable. According to Shaykh al-Hadith Ibn
Taymiyah (R), the conversational and bodily activities of Human

beings can be categorized into two:

a) Some of them are ‘‘ibadah’ through which ‘din’ is purified and
protected;

b) Some of them are traditional social customs which people rely
upon to carry out worldly life.
Through studying and exploring the principles of Shari‘ah, it
becomes evident that the compulsion of ‘“ibadah” cannot be proved

without the clear directions of Shari‘ah. That’s why ’Imam

! Stirah Al-’An‘am: 119.
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’ Ahmad Ibn Hanbal (R) and other jurists of ahl al-Hadith used to
say, “The basic principle of‘ibadah’ is ‘al-tawqif’ which is to
remain confined within the boundary set by Allah (shari‘u). So,
any act of ‘‘ibadah’ will be acceptable if it is supported by
Shari‘ah. Otherwise, we will be among the following category of

people mentioned in the Qur’anic verse:
&8 oS T u 0 o3 B 1 85 4D
“Or do they have associates who have instituted for them a Law

(Shari‘ah) in the Religion that which Allah has not allowed?”!

On the other hand, in ‘Gdah (social customs/ traditions) the
Shari‘ah-approved basic principle is to be generous and flexible.
So, to declare any custom in the society impermissible, evidence
from Shari‘ah is an obligation. Otherwise, we will have to face the
warning of Allah stated in the following verse: “Have you seen
what Allah has sent down for you of sustenance? Then you made
(a part) of it unlawful and (a part) lawful”? Say: “Has Allah
permitted you; or do you forge a lie against Allah™?

The discussion concludes that in Islamic Shari‘ah, the extent of
impermissibility is very limited and the extent of permissibility is
very broad and extensive because the authentic text (Sahih Nass)
supporting impermissibility is very small in number. Besides,
Allah’s generosity and flexibility will prevail over permissibility
and impermissibility of the things where the statement of Shari‘ah

is unavailable.’

! Siirah al-shiirah; 21.
2 Sgrah Yiinus: 59.
3 Yiisuf Qardawi, Al-Halal wa al-Haram fi al-"Islam, p.20-23.
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Hadiths as proofs of Qa‘idah

+» The Prophet (PBUH) says, “What Allah has made lawful is lawful,
what He has made unlawful is unlawful. Where He has maintained
silence is forgiven/ allowable. So, you should come forward to be
forgiven by Allah. Because Allah does not forget anything.”!

++ In another Hadith, the Prophet (PBUH) says: “Certainly, Allah has
made some rules compulsory which you must not disobey, has
made certain things impermissible which you must not violate, he
has set come boundaries which you should not transgress, and
without being forgetful, has maintained silence over some issues.
So do not search into them and you should refrain from discussing
them”. In another statement it is said, “He has maintained silence
over many issues which He has not forgotten. You are not forced
regarding these issues. In fact, they are signs of Allah’s grace and
bountiness and you shouldenjoy them.”?

% There is a Hadith attributed to Salman al-Farsi (Rah). The Prophet
(PBUH) was asked about cheese, butter and woolen or skin
clothes. He said, “What Allah has declared lawful in his book is
lawful and what Allah has declared unlawful in His book is
unlawful. And, what he has said nothing about belongs to the
things He ignores.”

! Abii Daiid, Al- Sunan, v.3, p. 354-355, Ha. 3800; Al-Barar, Al- Musnad, v.10, p.

26, Hadith No- 4087; Tabrani , Musnad al-Shamiyyin, v.3, p. 209. Hadith No-2102.

2 Tabrani, Al-mu‘jam al-wasiat, v.8, p. 381, Hadith No-. 8938; Daruqutni, Al-
Sunan, v.5, p. 325-326, Hadith No-4396.

3 Ibn Mijah, Al-Sunan, v.2, p.1117, Hadith No- 3367; Tirmidhi, Al-Sunan, v.3, p. 272,
Hadith No-1726.
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What is inferred from the Hadiths is that the Prophet (PBUH) did
not intend to answer question in details; rather, he necessitated the
basic principles that would guide them to differentiate between the
lawful and unlawful. It is sufficient to know what Allah has
declared unlawful and the rest will remain lawful.

In another Hadith, The Prophet (PBUH) says, “The most sinful
person among the Muslims is the one who asked about something
which had not been prohibited, but was prohibited because of his

asking.””!

| Bukhari, Al Jami® Al-sahih, v.3, p.95, Hadith No- 7289; Muslim Al-sahih, v. 4,
p-1831, Hadith No- 2835
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Fourth Qa‘idah (maxim):
“diBol O, JI Gaslodd! dBLS) LolI?

The basic principle of Shari‘ah is to relate the new
event with the most recent past.!

The word ‘Hadith’ means something that happens newly without
any of its existence in the past. If controversy arises regarding the
time and reason of new things, they should be associated with the
most recent past. Contrarily, associating them with the remote past
is doubtful. And, through doubts, certainty of anything cannot be
established. In a word, the controversy regarding any
unprecedented thing should be associated with the immediate past
if it is proved that it had not emerged in the remote past. For
example,

A Muslim male may get married to a dhimmi (a permanent non-
Muslim tax-payer in an Islamic state) and that woman might demand
that she has converted to Islam before her husband’s death and
accordingly she may demand inheritance. But, on the other hand, the
inheritors of the deceased may demand that she has converted after
his death. In that case, the statement of the inheritors would be
acceptable unless she can present any evidential proof.

There might be controversy between the buyer and the seller over a
sold product. The buyer might demand that the product was defective
while it was with the seller.? On the contrary, the seller might demand

that the defects have been found after it is sold. In that case, the

! Majallah Al-Ahkam Al-"Adaliyyah, p. 17, section 11; Ibn Nujaym, Al-Ashbah
wa al-Naza’ir, p.71.
? Majallah Al-Ahkim Al-*Adaliyyah, p. 17, sectionl 1.
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demand of the seller would prevail. Because, the basic principle is
that the new event should be associated with the immediate past. But,
if the buyer can give any proof in his defense, his demand will be
acceptable.

If anyone discovers impurity in his clothes just after offering Salat
and if he does not know when the impurity got attached, in that case,
he should recognize the impurity considering the latest time his
clothes got impure. And, he has to offer the salat again considering
the latest time of impurity. And, if anyone finds traces of semen and
cannot remember his nocturnal emission, he must take obligatory 3
bath. And, he has to say all the prayers again since he has slept last.

If a person hurts a pregnant woman and she later on gives birth to a
healthy baby, but the child survives well for some time and dies
thereafter, in that case, the offender will not have to expiate. Because,
externally it appears that the child has died due to some other reasons.
On the other hand, if the child dies immediately after the mother is
hurt or within a short time after the offence, then the offender will

have to pay ‘diyyvah’ (blood money).

The documentary Hadiths for the Qa‘idah (maxim):

The above-mentioned Qa‘idah has stemmed from ‘Isthisl;éb’
(presumption of continuity) which is considered as complimentary
support by the jurists. Or, this is referred to one of the famous
principles of jurisprudence: <l s ¥ ol “Certainty shall not
be warded off by doubt”. So, the Hadiths compiled under this basic
principle will be considered as the proofs for the mentioned
Qa‘idah. Among them, one Hadith is cited here: It is narrated from
the uncle of Abbad Ibn Tamim (R.) that, once, the Prophet (PBUH)
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was asked about a person who felt something that happened to him
during the Salat. In reply, the Prophet (PBUH) said,
“@)A&;‘Uﬁ@éé}dﬂéyj&@ N7

“He should not leave his prayer unless he listens to the sound or

21

smells something.

! Bukhari, Al Jami® Al-sahih, v. 1, p- 39, Hadith No-137.
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Fifth Qa‘idah (maxim):

“als ).nyl &uﬁi 1.5!3 &“‘3‘ BLe |.3! JAS‘
When a mater tightens it will widen, and vice versa.'

l'}S

The above Qa‘idah (maxim) has been extracted from ‘Imam
Shafi‘T’s discourses. In essence, it is considered as one of the
branches of the main and holistic principles of Figh belonging to
“ izl s 22.41"—“Headship entails ease’.

This Qa‘idah implies that if there is extreme difficulty over an
issue, it gives rise to simplicity and broadness. When the difficulty
is resolved, it becomes natural. So, there is a saying attributed to
‘Imam Shafi‘i: “When a mater tightens it will widen, and vice
versa.” In fact, based on the principle, many easy and generous

rules and regulations of Shari‘ah (Rukhsah) can be justified.

The documentary Hadiths for the Qa‘idah (maxim):
Earler it is mentioned that the Qa‘idah (maxim) is considered as
one of the branches of the main and holistic principle of Figh

belonging t0 sl clas asal”— Headship entails ease’. So, the

Hadiths supportive of the holistic approach of the Qa‘idah (maxim)
can be considered as documentary evidence for it. Some of them

are mentioned here:

*Imam Bukhari in his book ‘Al-Sahih’, has captioned a chapter
as “Din is Simple”. The Prophet (PBUH) said, “Allah prefers the Din
of sincerity and generosity”. In this regard, he has cited a Hadith
narrated by *Abii Hurayrah where the Prophet (PBUH) says, “Religion

Majallah Al-Ahkam Al-‘Adaliyyah, p.18, section: 18.
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is very easy and whoever overburdens himself in his religion will
not be able to continue in that way. So, you should not be
extremists, but try to be near to perfection and receive the good
tidings that you will be rewarded; and gain strength by
worshipping in the mornings, afternoons and during the last hours
of the nights”.!

Here is a Hadith narrated by ‘A’ishah (R). She said, “The Prophet
(PBUH) Used to order them (companions) the deeds which were

- easy for them to do (according to their strength and endurance)”.?

3.

It is narrated in Sunnah that when poor people crowded Madinah
out of poverty, the Prophet (PBUH) prohibited his companions to
preserve the meat of Qurbani (*udhiyyah) for more than three days.
Later, when of people got back their solvency, the Prophet (PBUH)

asked his companions, ‘eiiils lg,5sly 1s5” -- “Now, you can eat and

preserve.”

6, Hadith No-39.

' Bukhari, Al Jami‘ Al-sahih, v. 1, p. 1
p. 13, Hadith No-20.

? Bukhari, Al Jami* Al-sahih, v. 1,
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The Hadith implies that when the Muslims faced scarcity, they
were prohibited to preserve the meat of Qurbani ("udhiyyah). But,
when the crisis was over, the previous practice for preservation of
meat was restored.

In fact, we can draw support for the Qa‘idah from different verses

of the holy Qur’an. For example, Allah says, “Then whosoever is
driven to extreme hunger not inclining willingly to sin, then surely

Allah is oft-forgiving, Merciful.”!

Applicable examples:

Minors (Under-aged children) can be allowed to give witness for
or against themselves. Because, through this their rights will be
established and protected.

To determine the motherhood of a child, the witness of a
midwife or a female doctor will be acceptable because, through
this, the genealogy of the child will be established and protected.

Under the compulsion of scarcity, it is permissible to take the
food of others without permission.

It is permissible to take salary in exchange of some “‘ibadah’
such as teaching the Qur’an, calling for prayer (‘adhan) etc. The
objective of these is to sustain the continuityof the practices of
Din. Islamic scholars have favored the view. But, if anyone comes
forward to doing the things voluntarily, he/she cannot be paid.

! S{irah Ma'idah: 3.
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Sixth Qa‘idah (maxim):
“d‘:’ 5,331":’ Pu‘"?l”

Islam is to prevail and is not to be prevailed over.!
(It is a Qur’anic evidence, prophectic text, legal maxim,
natural truth, and rational proof).

In Islamic Jurisprudence, the basic principle-Islam is always
winner; it is never won- is significant. Realizing its significance,
"Imam ZuhurT (R) has said, “It is established by Sunnah that a non-
Muslim does not have the right to enslave a Muslim.” In Sharhu
Al-siyar al-Kabir, there is a statement declaring, “If a slave owned
by a non-Muslim converts to Islam, the non-Muslim patron cannot
keep him as a slave, but will be forced to sell him out”.? For this
reason, if any of the spouses reverts to Islam, the children would be

following the reverted and be considered Muslims.

The documentary Hadiths for the Qa‘idah (maxim):

The Qa‘idah mentioned above is a part of a Hadith, which is
included by "Imam BukharT and Darakuthni in their compilations
referring to the chain of narrators (sanad) starting from the Prophet
(PBUH).? In Sunan of *Abii Dawiid, the Hadith is narrated as:

wadi ¥ 9 45 Syl - “Islam flourishes, it does not decline.”

‘Imam Bukhari has narrated the Hadith as follows: “Hasan,
Shurayh, ’Ibrahim and Qatadah (R) have said, ‘if any of the
spouses converts to Islam, the children would be staying with the

converted. Ibn ‘Abbas was with his mother who belonged to

' Sarakhast, Sharhu Al-siyar al-Kabir, v.1, p.93.
* Sarakhasi, Sharhu Al-siyar al-Kabir, v.1, p.93
? Daraquini, Al-sunan, v.4, p.371, Hadith No-3620.
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‘Mustad‘afin’ (weak and tortured). He was not identified with his
father’s (‘Abbas) community. The Prophet (PBUH) says, ‘Islam is
to prevail and is not to be prevailed over’.!
Applicable examples:

Non-Muslims cannot rule over the Muslims. Similarly, a non-
Muslim male cannot marry a Muslim female.

A non-Muslim will not be allowed to enslave a Muslim.

An agreement cannot be made based on the demands of the non-
Muslims uncritically. Because, if it is done, the non-Muslims will
find scopes to dominate the Muslims.

If parents belong to different religions, the children will be
considered as the follower of the Muslim spouse.

Judges must be Muslims. So, the judicial matters of Muslims
cannot be conducted by non-Muslims.

Islam, Judaism and Christianity cannot be equalized referring to
the saying “W’ahadatul Adyan”, i.e. “All religions are same and
identical.”

The hostages are bound to follow the Islamic rules and
regulations where their religions have prohibited some activities;
i.e., stealing, adulteries.

The graveyard of non-Muslims will remain separated from
Muslim graveyards. So, any non-Muslim cannot be buried in

Muslim graveyards.

| Bukhari, Al Jami* Al-sahth, v. 2, p. 93, Hadith No-1353.

2 ¢ Abid al-sufyani, Qa‘idatu ‘Al-islamu ya‘ld wa la yu‘la ‘alayhi dirasatun
ta’siliyyatun wa tatbiqatun, majjalatu Jamiatu "Umm Al-Qura li “Ulam al-
shari‘ah, v.22, Rabi* al-awwal- 1422H.
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Seventh Qa‘idah (maxim):

A > Jlag Y ey

Pressing necessity shall not annul the right of the

other.!

From the perspective of Shari‘ah, the above-mentioned Qa‘idah
(maxim) is very significant and meaningful. In many respects, the
above maxim is applicable. For example, this maxim can be
applied to the field of Da‘wah and politics and information.
According to the scholars of Jurisprudence, if anybody
transgresses the boundary of Shari‘ah out of helplessness, he will
be absolved. For example, if anybody takes food or drinks of
others without permission out of the fear of death, he will have to
compensate later. In fact, this Qa‘idah (maxim) limits the
expansive boundary of another Qa‘idah, which is;

“alslazll zus 59,411 — “Necessities make the prohibited permissible’

In some cases, out of necessity some impermissible things become
permissible; i.e., taking the meat of dead animals. Or, in some
other cases, the sin is absolved, i.e., saying blasphemous
statements. In both the cases, the transgressor is not privileged to
destroy the rights of others. Otherwise, an offence will open the
door for another offence which would go against the spirit of
Shari‘ah.’

' Majallah Al-Ahkdm Al-*Adaliyyah, p-19, section: 33; Ahmad al-zarqa, Sharh al-Qawa'id al-
fighiyyah, p.213.
? Muhammad Sidq "al briing, Kitab Al-wajiz fi "idah Qawa'id al-figh al-kullyyah, p.244.
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One of the off-shoots of this Qa‘idah (maxim) is: “If anyone takes
the food of others out of hunger and helplessness, later he will

have to compensate equivalent price of the food he has taken.”"

The Documentary Hadiths for the Qa“idah (maxim):
This Qa‘idah has derived from the following statement of the
Prophet (PBUH):

“ pimde csallpaly ceoslas o)
“Verily, your blood, wealth and honor are for bidden to each
other.”? In this regard, *Imam al-Tahawi says, “In the light of the
statement of the Prophet (PBUH), “Verily, your blood, wealth and
honor are for bidden to each other”, all Islamic jurists (fugaha”)
have a consensus that a hungry and helpless man who had to take
the food of others will have to compensate duly. So, the doctrine of
necessity does not allow that someone’s loss will go

uncompensated.”

'Majallah Al-Ahkam Al-*Adaliyyah, p.19, section: 33.
2 Bukhari, Al Jami® Al-sahth, v. 1, p. 24, Hadith No-67.
3 Al- Tahtawi, Mukhtasar ikhtilaf al-"Ulama’, v.3, p.404; Hadith No- 1547.
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Eighth Qa‘idah (maxim):

“Uog=dlly Jadl 3> gl JWalb JUus dll 3> 3has o)
Exchange or transformation of wealth is not
prohibited if Allah’s right (haq) is with it.!
(Adopted by Hanafi school of thought)

The documentary Hadiths for the Qa‘idah (maxim):

There is a Hadith narrated by “Urwah al-Bariki (R): “the Prophet
(PBUH) sent him with a dinner to buy a sacrificial animal for him
(or a goat in another narration). He bought two animals/goats for
this dinar.Then, he sold one of them for one dinar and came to the
Prophet with another goat and a dinar. Seeing this, the Prophet
(PBUH) blessed him in his business.”?

From the Hadith it is evident that the Prophet (PBUH) has
permitted to sell the animal of sacrifice (al-’udhiyyah) and prayed
for blessings (barakah) in the business of “‘Urwah (R).

! Qadi Khan, Sharh al-Ziyadat, p.354; Al-Sarakhasi, Al-Mabsit, v.2, p.173.
* Ahmad Ibn Hanbal, Al-Musnad, v.32, p.100, Hadith No- 19356; Bukhari, Al
Jami® Al-sahth, v. 4, p. 207, Hadith No-3.
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Ninth Qa‘idah (maxim):
“gléiUl o.‘:;ll e Pl ‘3)‘-" O3YI”

Conventional permission is at par with verbal
permission.
The explanation of the Qa‘idah (maxim) is given here as follows:
if a Muslim takes something from another Muslim or his friend
without permission, it might be understood to be normal or
conventional to take in that way in that society due to the
generosity of the people. It might be that this type of taking is not
taken seriously or quarreled over. It might be that the taker is
aware of the assumed approval of the owner or he has the reasons
to believe that it is not corruptible for him to take in that way. In all
the cases, it is permissible to take in that way because conventional
permission is understood as verbal permission. Even it might be
that if the permission is sought, the owner might consider it as

ungracious and a sign of distance in relation.

The general instruction in this regard is found from Qur’anic
verses. Allah (SWT) says, “There is no difficulty on the blind, or
on the handicapped, or on the sick. Nor there is a difficulty on
yourselves that you eat in your houses, or your fathers’ or your
mothers’, or your brothers’, or your sisters’, or your paternal
uncles’, or your paternal aunts’, or your maternal uncles’, or your
maternal aunts’ houses, or what you possess the keys of, or at your
friends.”

! Siirah Nir: 61.
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r<Bene>

Shaykh al-Islam’Imam Ibn Taymiyah says, “It is permissible in
Shari'ah that two friends can mutually agree to use their wealth.
So, among the salafs (the first three generations of Muslims and
the rightly-guided ’Imams), it was a common practice. Some of
them used to enter the home of their friends and ate in their
absence because it was a common understanding that the person
who ate was quite sure that his friend would have given the full
consent in his presence. As Allah says, “Or in your friends’

home.”!

In ‘Al-mawsii'ah al-Fighiyyah al-kuwaytiyyah’ it is noted that,
“According to Shafi‘T school of thought, a friend can eat in the
garden or home of his friend in his absence. But it is to be ensured

that the absent friend would not be displeased at that.”?

But, in the above-mentioned context of relation only the small
amount of wealth which the owner generally considers to give
away would be allowable. On the other hand, if the amount of the
wealth crosses the conventionally allowable limit, it would not be
permissible. ‘Allamah Ibn Taymiyah in his ‘Al-Qa‘idah al-
Nuraniyyah’ says: “The conventional permission of the owner will
act as verbal/unwritten permission in using his/her wealth, acting
his/her replacement as owner or as an attorney to do the necessities
regarding his/her wealth.” Following this principle, the Prophet
(PBUH) during bay ‘ah al-ridwan (Pledge of Satisfaction) accepted
bay’at in the absence of ‘Uthman (R) on his behalf. In the same
way, he entered the houses of *Abii Talhah (R) and Jabir (R) with

'Ibn Taymiyyah, Al-Fatawa al-Kubra, v.3, p.471.
? Al-mawst‘ah al-fighiyyah al-kuwaytiyyah, v.23, p.321.
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the people of Khandag (people who were engaged in the project of
trench) without prior permission from ’Abt Talhah (R) and Jabir
(R) since he knew that their entrance had the full and happy

consent of the house owners.”

The documentary Hadiths for the Qa‘idah (maxim):

There is a Hadith narrated by “Urwah al-Bariki (R): “the Prophet
(PBUH) gave a dinar (golden coin) to him for buying a sacrificial
animal (or a goat in another narration). He bought two
animals/goats for this dinar. Then, he sold one of them for one
dinar and came to the Prophet (PBUH) with another goat and a
dinar. Seeing this, the Prophet (PBUH) blessed him in his

business.”!

! Abii Dawiid, Sunan Abi Dawid, v.3, p.256, Hadith No-3384.
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Tenth Qa‘idah (maxim):
“&ﬁ.éi,.dl 1’.9'3‘6'“? Ebﬁbﬁl”
Argumentation from harmonious meaning.!

‘Mafhiim’ or implied understanding has two divisions:

‘Mathiim Al-mu’afaqah’ or Harmonious understanding

‘Mafhiim Al-mukhalafah’ or Divergent Understanding or
implemeatation of the contrary
The division is based on the fact that the understanding that lacks
explicit directives of Shari‘ah would be similar or dissimilar with
the clear directives suggestive of positive or negative principles. If
they are similar with the clear directives of Shari‘ah, they will be
considered as similar understanding. If they are dissimilar, they
will be considered as dissimilar understanding. One of the classical
scholars Sayf Al-din’Amadi has defined ‘Mafhiim Al-mu’afagah’
(harmonious understanding) in the following words: “When a
ruling lacks explicit directive of Shari‘ah, its Mathim
(understanding) would be Harmonious to the ruling that has
explicit directives of Shari‘ah. They are also known as ‘Fahwa al-
Kitab’ and ‘Lahanal-Kitab’?. Similar understanding (Mafhiim Al-
mu’afaqah) is of two kinds. They are:
.It is considerable where Shari‘ah-guided principle is more
emphatically applicable to implied understanding than to main
understanding stateddirectly.
. Where ‘illah (cause and effect) of the unexpressed understanding

and directly stated understanding remain parallel, Shari‘ah-guided

! Al-"amadi, Al-"ihkam fi "Ustl al-ahkam, v.3, p.250.
2 Al-’amadi, Al-’ihkam fi *Usil al-ahkam, v.3, p.66.
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principle is equally applicable. It is called ‘Lahan al-Kitab’ or the

basic understanding of Shari‘ah.

‘Fahwa al-Kitab’ is validated by the message of Allah:
QoSS J5s Lp ¥y Sl o Lads of Least oSl Slce il LD

“If either of them or both reach old age in your presence, do not
say 'Uff (Any expression of disgust) to them and do not rebuff
them, and speak to them with the utmost respect.”’ On the one
hand in this verse, showing dissatisfaction and irritation towards
parents and rebuking them have been forbidden, On the other hand,
the similar and implied understanding of the verse indicates that
the children must refrain from hurting their parents in any possible
way. Though hurting and misbehaving are not directly stated in the
verse, they are not less severe and torturing than the displeasing
and irritating words. So, the prohibition of hurting and misbehavior

is more pressing than irritation and rebuking.

Another example of ‘Fahw al-Khitab’ from the Qur’an is:

ol 2555 U Jom oy — o s 53 Jie Jamy (ab
“So, whoever does an atom's weight of good shall see it; and
whoever does an atom's weight of evil shall see it.”?
The literal meaning of the verses is that the least amount of evil
and virtuous deeds will not be left unaccountable. And, the implied
understanding of the verses is that whereas the least amount of

action will not be left unaccountable, the accountability of the

bigger actions 1s to be more emphatically considered.

! Siirah Al-’isra’: 23.
2Siirah Al-zilzal: 7-8.
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Accordingly, ‘lahan al-kitab’is validated by the message of Allah:
) nnw O shoannn 5 1)U gt sy 3 0515, ) m&mwl?
“Verily, those who unjustly eat up the property of the orphans eat
up only fire into their bellies, and they soon shall be put into the

Blazing Fire!”!

In this verse, eating up the property of the orphans is clearly
prohibited. But, the implied understanding from the verse is
evident that it is prohibited to destroy or eat up the property of the
orphans any way as there is a chance that the property of the
orphans will be ruined through either of the ways.

From the above discussion it is evident that ‘the proof of similar
understanding’ is an acknowledged basic principle of 'Usit al- figh.
The four ’Imams have consented to this. To them, the similarity of
understanding is such an implied directive that can be considered
as the documentary evidence for deductive principles. The
application of this principle is visible in a number of Hadiths of the
Prophet Muhammad (PBUH).

One of the classical jurist Sayf al-din 'Amadi says, the maxim of of
‘Mafhim Al-mu’afagah’ or Similar Understanding would be
accepted as proof, for it is an acknowledged basic principle and
acceptable documentary evidence in 'Usil figh. Also, it has a vital
role in deriving principles of Shar1'ah.”

The Documentary Hadiths for the Qa‘idah (maxim):

Accepting mafhiim al-muwdfagah (harmonious meaning) as proof

has been profusely seen in the Hadiths of Prophet (PBUH). For

'Siirah Al-niSa“’: 10.
? Al-'amadi, Al-"ihkdm fi *Usal al-ahkam, v.3, p.250.
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example, He says, ‘Remember description of its container and the

string with which it is tied”.!

From the implied understanding of the Hadith, it becomes clear
that we have to preserve the dinar (gold coin) which is picked up
from somewhere. In another Hadith, emphasizing the return of
conquered wealth, the Prophet (PBUH) says, “You should return a

thread and a needle if these are conquered wealth (war prize).”?

The implied directive of the Hadith is to ensure the return of
wealth, money, and whatsoever taken illegally from war prizes. In
this regard, the following Hadith is mentionable: “If any person
steals the stick of a Muslim, it is obligatory for him to return it.”
The implied directive of the Hadith emphatically suggests that

anything more important than the stick must be returned.

From the Hadiths stated above, it is clear that the ‘proof of similar
understanding” is one of the acknowledged and established
principles of 'Usi al-figh. It can be presented as a document to

derive rulings from Shari‘ah.

! Bukhari, Al Jami® Al-sahih, v.3, p.124, Hadith No-2427; Muslim, Al-sahih,
v.3, p.1346-1350, Hadith No-1722.

2Ahmad Ibn Hanbal, Al-musnad, v.38, p.371, Hadith No- 22699; Al-nasa’yi, Al-
mujtaba min al-sunan, v.7, p.131, Hadith No- 4138.

3 Al-’@madi, Al-’ihkam fi ’Usiil al-ahkam, v.3, p.68.
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Eleventh Qa‘idah (maxim):
“dallseall pggies YL
Juristic deduction with opposite meaning.

Definition of Mafhiim al-Mukhalafah (the implication of
opposite meaning):

It (Mafhiim al-Mukhdalafah) is the indication to the negation of
the absolute fixed judgment about the unpronounced subject
because it does not contain any attribute of the explicit meaning.
That is to say, the ruling of the subject which is unpronounced will
be completely contrary to the ruling of the explicit meaning of the
text. Mafhim al-Mukhalafah or the implication of opposite
meaning is also called Dalil al-Khitab (the parallel meaning). Most
of the ’'Imams (Muslim jurists) accept it (the implication of
opposite meaning) as a document (for evidence), though according
to the Hanafi jurists, it is mnot considered as a
Shari‘ahevidence. Those who believe that Mafhiim al-Mukhalafahis
acceptable as a Shari‘ahevidence present the following documents

in support of their claim.

One. Looking at the usage of the “Arab expressions and their
culture, it appears that when a provision is restricted by attributes
or conditions or by a number or a limit, the application of the
provision remains conditional. The application or inactiveness of
the provision depands on the availability or disappearance of the
conditions or limits. For example, if someone says: ‘If your child
passes the test, give him a watch’; the implicit meaning that the

statement indicates- if he doesn't pass, do not give him any watch.
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Two. There must be some meaningful or directional benefit behind
the attributes or conditions that are imposed for a subject in a Nass
(text of the Qur’an or Hadith adduced as justification for a legal
ruling) or Shari'ah discourse. Because the legislature cannot add
any useless attribute or condition or limit or number to the
provision. However, if it is proved by any indication that the
purpose behind the imposition of certain features or conditions is
not to make the provision specific or conditional; rather, the
purpose is to reinforce the provision or to praise or condemn
something, no evidence can be presented with such

divergentmeaning.

Three. The Prophet (PBUH) said: “3\S)) piadl 4 L 47
“Zakat is obligatory on free grazing goats in the pastures”.

Notably, if the provision of the stall-fed livestock would not have
been different from that of free grazing livestock in the pastures,
then there is no need to mention the former animal in the
Hadith.So, the reference to the provision of giving Zakat for
animals roaming in the pasture gives thisimplicitidea that the
animals that are not grown-up grazing will not be under the

provisionof giving Zakat.

Mafhiim al-Mukhalafah (the implication of opposite meaning) is a
recognized principle of ’Usill al-Figh which is considered a
Shari‘ah evidence by the Shafi‘i, Maliki and Hanbali schools of
thought. Therefore, they have established various Shari'ah
provisions with the support of all types of Mafhiim al-Mukhalafah
except Mafhiimal-Lagab (implication of the title/name).
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Mafhimal-Mukhalafah (the implicit meaning) is of six kinds. They
are-
(1) Mafhimal-sifahor implication ofthe attribute.
oo o IR U 8 el sl 505 of Y3k s it T o553
LS s
“And whoever of you is not able to afford to marry from the free,
believing women, then he may marry from among your believing

young concubines in your possession.”"

(2) Mafhumal-Shart or implication ofthe condition. For example- the

word of Allah goes-
45iL rig 5= Sale il g2 oYl i opsp

“And if they are loaded (pregnant), then spend on them (give their

allowances) until they lay down their burden (until birth).””?

(3) Mafhumal-Ghayah or implicationof the extent. For example- the
word of Allah

a0 a 35281 Lot oo ¥l i) (o0 s B Tl 215 5 Kop
“Eat and drink until you see the white streak (of dawn in the
horizon) distinctly from the black.”

(4) Mafhumal-"adad or implication of the stated number.For

example-in the word of Allah-

Giade G\ 2hy ARG o0 2y 186 I 28 oleanddl 0,055 suillsy
“And for those who accuse chaste women, then cannot bring four
witnesses, flog them with eighty stripes (that affects the skin

]

only).

! Siirah Al-niSa’*: 25.
* Siirah Al-talaq: 6.
* Stirah Al-bagarah: 187.
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(5) Mafhiimal-lagab or nominal meaning (implication of the name).
One of the classical jurists, Abt Hasan *amadi presents a Hadith
to give an example of this type - where usury is forbidden in the

case of six types of goods. The Hadith is-

2l Ay 220, 22 el Jediy S i adall A2 ATy a3
135 08 15] phs (S 1a S OOV o3b AR 135 10 155 £l50 5155 S Nes
252 a0 iy s ol A st Sfs 5
Gold is to be paid for by gold, silver by silver, wheat by wheat,
barley by barley, dates by dates, and salt by salt, like for like and
equal for equal, payment being made hand to hand. If these classes
differ, then sell as you wish if payment is made hand to hand.He
who made an addition to it, or asked for an addition, in fact dealt in
usury. The receiver and the giver are equally guilty.?
(6) Mafhim al-Hasar or implication of limiting.
This restriction is done with the help of prepositions like w (Ma)
and Y! (’illa) or i (’innama) etc. For example- Allah SWT says:

E

S8 33 a8 2Tl Qe caall; oSl LAkl S an
Eor il 315 0 Jou 35 Gea W13
“Zakat is for the poor and for the needy and for those employed to
collect (Zakat). And for those whose hearts will be brought
together (for Islam) and for slaves and for those in debt and for

(those) on the Way of Allah and for the travelers™.’

! Siirah Al-niir: 4.

> Ahmad Ibn Hanbal, Al-musnad, v.34, p.37, Hadith No- 20395; Bukhari, Al
Jami® Al-sahth, v.3, p.75, Hadith No-2182; Al-nasa’yi, Al-mujtaba min al-
sunan, v.7, p.280, Hadtth No- 4578.

* Strah Al-tawbah:60.
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The straight ruling of the verse is that the wealth of Wajib Sadaqah
(required charity) or Zakat will be distributed among the eight
categories mentioned above. And Mafhiim al-hasar (implication of
limiting) indicates that Zakat cannot be distributed beyond the

categories mentioned in the verse.

The bottom line is that according to the Shafi‘1, Maliki and Hanbl1
schools of thought, except for Mafhim al-Lagab, Mafhim al-
Mukhalafah and all other types of evidence of Mafhim al
Mukhalafah (the opposite meaning) are considered as a principle.
According to them, Mafhiim al-Mukhalafah is a SharT'ah argument
which helps to know about the rules. On the other hand, according
to the Hanafi’Imams (jurists), Mafhiim al-Mukhalafah 1s not a

basic principle of "Usiil or a Shar‘ah evidence.

The Hadiths supportive of the Qa‘idah:
Those who accept Mafhiim al Mukhalafah as a Shari ah document
present the following Hadith-based evidence:

(1) The perception of linguists: The Prophet (PBUH) said:
“Delay in payment on the part of one who possesses means makes
it lawful to dishonor and punish him.”"!
The eminent linguist *Abi ‘Ubayd al-Qasim ibn Salam (may Allah
be pleased with him) commented on the above-mentioned Hadith-

“the Hadith indicates that if a poor person delays in repaying a

! Ahmad Ibn Hanbal, Al-musnad, v.29, p.465, Hadith No- 17946; Bukhari, Al
Jami* Al-gahih, v.3, p.118, Al-nasa’yi, Al-mujtaba min al-sunan, v.7, p.316,
Hadtth No- 4689; Abli Dawiid, Al-sunan, v.3, p.313, Hadith No-3628.
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loan, he cannot be punished”. The language of another Hadith of
the Prophet (PBUH) is as follows:
&&r‘l'la_ k‘_y_JH J_h_ﬁ”

“It is an act of oppression on the part of a person to procrastinate in

T |

fulfilling his obligation (in repaying loans)”.

The explicit ruling of the Hadith is that procrastination of the poor
will not be regarded as unwarranted. There are many more such
examples where it is apparent that linguists have taken the implicit
understanding from various Shari‘ah statements.

(2) The perception of the Prophet (PBUH): (may Allah be pleased
with him) narrates, when the following words of Allah are

revealed-
ér\a @\;wul;:f , r_a] ‘d"ﬁ’i—‘ -’\j}._ra ’@,

(Whether you, O Muhammad, ask forgiveness for them, or do not
ask forgiveness for them, even if you ask forgiveness for them

seventy times, Allah will not forgive them)?

Then the Prophet (PBUH) said: “Allah has given me the choice to
pray or not. By Allah! I will (appeal to Allah for his sake) more

than seventy times”.>

The Hadith implies that the provision of asking for forgiveness
more than seventy times will definitely be different from that of
seventy times.

(3) Realization of the Sahabah Kiram (the dignified companions of
the Prophet): The Prophet (peace and blessings of Allah be upon

| Bukhari, Al Jami® Al-sahth, v.3, p.94, Hadith No-2287.
2 Siirah Al-tawbah: 60.
3 Bukhari, Al Jami® Al-sahih, v.6, p.67-68, Hadith No-4670,4672.
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him) said: ¢Wll (e ¢ladl “The water (of the ghusl) is due to the

water (of sexual emission).”

The Companions of the Prophet (may Allah be pleased with them
all) agreed that the provision of that Hadith has been abrogated by
another Hadith of the Prophet (PBUH).

“Jodll cag ol g

“When the circumcised meets the circumcised then Ghusl (bath) is
required."!

Hence the Hadith “Bathing is obligatory only after ejaculation”
implies that if there is no ejaculation, bathing will be not be
obligatory. If it did not carry the contrary meaning, it would not

need to be abrogated by the next Hadith.

Another example is narrated from Ya‘la ibn *'Umayyah (may Allah
be pleased with him) who said: I asked ‘Umar ibn al-Khattdb (may
Allah be pleased with him) that Allah says (interpretation of the

meaning):

5558 50 1500 s Iy S o 22 0 5
“If you fear that the disbelievers will harm you, then there is

nothing wrong with shortening (qasr) of prayers.”

But now people have gained security. So, now, 1s there any need to
shorten the prayers? On hearing this, “Umar ibn al-Khattab (may
Allah be pleased with him) said: ‘I wondered the same thing.
(That means, I also could not find any rationale to shorten the

! Muslim, Al-sahih, v.1, p.269, Hadith No- 343; Ibn Majah, Al-sunan, v.1,
p-199, Hadith No- 607; Abii Dawtd, Al-sunan, v.1, p.55-56, Hadith No-215,
217; Al-nasa’yi, Al-mujtaba min al-sunan, v.1, p.115, Hadith No- 199; Al-
tirmidhi, Al-sunan, v.1, p.171, Hadith No- 110.

2 Siirah Al-nisa’: 101.
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prayers). So, I asked the Messenger of Allah (PBUH) about that;
He replied:

AN H el ) Goas Bao (2

“This is a favor from Allah (SWT) to you. So, accept the Sadagahh
(favor) given by Him”.! It is noteworthy that both Ya‘la
ibn’Umayyah (R.) and ‘“Umar ibn al-Khattab (R.) were apparently
Arabs, yet they understood the opposite meaning from the verse.
On the other hand, the Prophet (PBUH) supported the perception
of “Umar (peace be upon him) and answered the related question.

Thus, from the above Hadith and the related commentary of the
pure speaking Sahabah (companions of the Prophet), it is well
established that the evidence of Mafham al-Mukhalafah
(implication of opposite meaning) is not a fabricated baseless
principle; rather, this principle i1s based apparently on the Hadiths
of the Prophet (PBUH). Therefore, Mafhiim al-Mukhdalafah
(implication of opposite meaning) is regarded by the majority of
scholars/jurrists as evidence for Shari'ah (Islamic legal system)
and an important principle of *Usil al-Figh (principles of Islamic
Jurisprudence).? Hanafi *Imams (school of thought), on the other
hand, do not accept Mafhium al-Mukhalafah as evidence (for

Shari ah document).

It is noteworthy that the difference of opinion between the Hanafi
jurists and other 'Imams regarding the evidence of the Qa‘idah

(maxim) of the present discussion has had a profound effect on the

! Muslim, Al-sahih, v.1, p.478, Hadith No- 686; Ibn Majah, Al-sunan, v.1,

p.339, Hadith No- 1065; Aba Dawtd, Al-sunan, v.2, p.3, Hadith No-1199; Al-
nasd’yi, Al-mujtaba min al-sunan, v.3, p.116, Hadith No- 1433; Al-tirmidhi, Al-
sunan, v.5, p.93, Hadith No- 3034.

2 Mustafa Sa‘id al-khin, ’Athar al-"ikhtilaf {7 al-Qawa‘id al-"usiiliyyah f1 "ikhtilaf
al-fugaha, p.172,180.
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various Mas@’il  (Islamic Laws) of Figh (Islamic
jurisprudence). The following are some examples of such Masa’il:

(a) Ruling of marrying a kitabi (one who believes in Judaism or
Christianity) maid for a person who is solvent enough to marry a
free (believing) woman

(b) Ruling of marrying a biblical maid for those who are not in fear
of committing adultery

(¢) Ruling of the fruit of the date palms if they are sold before ta "bir,
1., pollination (the transfer of pollen from a male date palm to a
female date palm).

(d) Regarding the obligation of providing a divorced woman (who is
divorced by triple falag) with maintenance if she is not pregnant.

(e) Ruling of commencing salat (prayers) with takbir (reciting the
phrase Allahu 'Akbar, i.e., Allah is great)

(f) Ruling for marrying a grownup virgin daughter off by a father
against her consent.

(g) Prohibition of proposing marriage directly by a husbandless wife

before the completion of her ‘iddah (waiting period).

As the Shafi‘i, Maliki and Hanbli schools of thought, accepted
Mafhim al-Mukhalafah as a principle of Shari‘ah (Islamic law) as
well as ’Usil (principles), regarding the first mas’alah, they argue
that it 1s not lawful for a person who is able to marry a free
(believing) woman to marry a kitabi (one who believes in Judaism

or Christianity) maid. Because Allah says:

€Ll 88 2 KT KB 6 b oLl bl s oY 8 1 i i3



Maxims of Islamic Jurisprudence

“And those of you who cannot afford to marry free, believing
women (muhsanath), then marry such believing women whom

your right hands possess”.!

Considering the opposite of the condition mentioned in the verse, it
appears that for a person who is able to marry an independent
believing woman will not be permissible to marry a kitabi (one

who believes in Judaism or Christianity) maid.

On the other hand, according to the Hanaff jurists, such marriages
are permissible.

Similarly, in the case of the second mas’alah, on the basis of the
opposite direction of the same verse, to the Shafi'l, Maliki and
Hanbali schools of thought, it is not permissible to marry a kitabi
(Jews and Christians) maid for those who are not in fear of
committing adultery. On the other hand, according to the Hanaft
jusrists (the learned of Islam), it is permissible to marry a kitabi

maid, even if there is no fear of committing adultery.

The following are the verses of the Qur’an and Hadiths which
have the divergent meaning in regulating the rest of the
masa’il:

Hadith related to the third mas’alah: The words of the Prophet
(PBUH) -

Sl gl el 2
"Whoever buys a date-palm tree after 7a bir, i.e., pollination (the
transfer of pollen from a male date palm to a female date palm), its

fruits belong to the seller.”
The verse regarding the fourth mas’alah: Allah SWT says-

! Siirah Al-niSa‘’: 25.
2 Bukhari, Al Jami® Al-sahih, v.3, p.115, Hadith No-2379.
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“And if they are loaded (pregnant), then spend on them (give their

1

allowances) until they lay down their burden (until birth)”.
A Hadith on the fifth mas’alah: a saying of the Prophet (PBUH) —
A TANERN IR S AT

“The key to salah (prayer) is purification, its opening is to say

‘Allahu Akbar’ and its closing is to say As-salamu 'alaikum.”

A Hadith on the sixth mas’alah: The Messenger of Allah (peace be

upon him) said—

“A woman who has been previously married (Thayyib) has more
rights (to decide on her marriage) to her person than her

guardian.”

The verse regarding the seventh mas’alah: Allah Ta'ala says-
oS 1o (AT g 28T ST gles 1 g (2555 03 WK £E2 V5D
B85 Uml 1%, SAsAI5Y 5T B b
“And there is no sin on you if you make a hint of betrothal (to the
women who are in the waiting-period) or conceal such a desire in
yourself. Allah knows that you will remember them, but do not

give them a promise in secret except (a hint of betrothal) that you

! Siirah Al-talaq: 25.

2 Ibn Majah, Al-sunan, v.1, p.101, Hadith No- 275; Abii Dawiid, Al-sunan, v.1,
p.16, Hadith No-61; Al-tirmidhi, Al-sunan, v.1, p.54, Hadith No- 3.

* Muslim, Al-sahth, v.3, p.1037, Hadith No- 1421; Ibn Majah, Al-sunan, v.1,
p.601, Hadith No- 1870; Abli Dawtid, Al-sunan, v.2, p.232, Hadith No-2098-
2099; Al-nasa’yi, Al-mujtaba min al-sunan, v.6, p.84, Hadith No- 3260-3261;
Al-tirmidht, Al-sunan, v.2, p.407, Hadith No- 1108.
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speak in a lawful manner (according to usage, on a reasonable
basis)”.!

According to the Shafi‘i, Maliki and Hanbai *Imams, the implicit
direction revealed in the above verses of the Qur’an and Hadiths is
actionable and documentable.’> So, to them the evidence of the
implicit meaning is recognized as an important Qa‘idah (maxim)

of ’'Usii al-Figh (principles of Islamic jurisprudence).

! Siirah Al-bagarah: 235.
2 Mustafa Sa‘1d al-khin, *Athar al-’ikhtilaf fi al-Qawa'id al-"usiiliyyah fi "ikhtilaf
al-fuqaha, p.182,189.
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Twelfth Qa‘idah (maxim):
“JI_,S‘;‘.” 3i du=oll Glasll ol cLaudl”

The requirement of ’amr mutlag (general command)
is singularity or repetition.
(A Qa‘idah (maxim) of Usiil ‘al-figh’ regarding ’Amr or
obligation)

According to ’Abt ’Ishaq al-’Isfarayini (may Allah be pleased
with him) of the Shafi‘T school, this Qa‘idah is an important
Qa‘idah of "Usil Figh. The Qa‘idah has also been narrated from
"Imam Shafi‘l. However, the word has changed slightly. That is,
the word Jwia¥! (probability) has been used instead of the word
«La®Y! (demand/claim). As narrated-_)_SHll Jasy llaall .Y

“The absolute command carries the possibility of repetition™. That
is why, istithna (exclusion) is correct and implemented from the
word ‘Amr. For example, sl a5 ¥ aa - “Keep fasting except for
Thursday’.

The Hadiths supportive of the Qa‘idah:

Abli Hurayrah (Allah be pleased with him) reported. “Allah's
Messenger (PBUH) addressed us and said: ‘O people, Allah has
made Hajj obligatory for you; so, perform Hajj. Thereupon a
person said: Messenger of Allah, (is it to be performed) every
year? He (the Holy Prophet) kept quiet, and he repeated (these
words) thrice, whereupon Allah's Messenger (PBUH) said: If I
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were to say ‘Yes’, it would become obligatory (for you to perform

3]

it every year) and you would not be able to do it.

Tbn‘Abbas directly mentioned the name of the questioner in his
narration. As he stated, “The Messenger of Allah addressed us and
said, “O people, Hajj is made obligatory for you. Thereupon,
’Agra’ bin Habis Al-Tamimi stood and said: ‘Every year, O
Messenger of Allah? *In reply to the question, Messenger of Allah
said:

‘If 1 said yes, it would become obligatory (for you to perform it
every year). And if it were obligatory, then you would not obeyand
you would not be able to do it. Hajj is obligatory just for once;

additional ones will be considered asnafl (supererogatory

232

prayer).
The remarkable thing in the Hadith is that if the questioner did not
realize the possibility of performing the Hajj repeatedly from “dmr
(command) as assumed from aforementioned Hadith, then his
question would not make any sense and he would be reprimanded

for that question.

Although the present Qa‘idah (maxim) is a well-known
fundamental maxim of ’Usil al-figh, its effect does not differ
much in the case of practical mas’alah. There could be two
reasons:

First: All Islamic jurists are unanimous that 'Amr (obligation) does

not demand the re-practice of any work and does not even carry the

1 *Ala’ al-din Al-Bukhari, Kashf al-’Asrar Sharhu *Usil al-bazdawi, v.1, p.124,
Muslim, Al-sahih, v.2, p.975, Hadith No- 1337

2 Ahmad Ibn Hanbal, Al-musnad, v.4, p.151, Hadith No- 2304; Al-nasa’y1, Al-
mujtaba min al-sunan, v.5, p.111, Hadith No- 2620.
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possibility. As a result of their totalitarian views, the field of
disagreement has become much narrower.

Second: 1t is very rare that there is no sign ar cvidence refated ©
the ruling of Shari‘ah, which indicates whether the ordered work
must be repeated, or only once performed.

The following are some of the practical mas’alah in which various
statements of the ‘ulama’ (the dignified Islamic scholars) are
observed in the light of the above rules:

(a) The ruling on multiple Fard salah (obligatory prayers) with
tayammum (the cleansing of the body using a purified sand or dust
before religious acts when there is no water available to perform
wudii’, 1.e., ablution): According to Shafi‘T scholars, if a person
performs tayammum, he is allowed to perform only one obligatory
salah with that rayammum; however, he can perform nafl salit
(supererogatory prayers) as he wishes. On the other hand, in the
eyes of the Hanafi jurists, the tayammum performer can say the
obligatory and supererogatory prayers as much as he pleases.Both

schools present the evidence with the following words of Allah:
gy 135ud AT 1 85015 &35 151k 8 35l ) pdad 131 13381 i U
s a8 3aT ks 31 ,an Je 31 i REE (115708 s AHE G5 cial J 105515
Bzl 0o 1355258 2la 1305 218 Lol a2 31 Luslad
“O you who have believed, when you rise to perform prayer, wash
your faces and your forearms to the elbows and wipe over your
heads and wash your feet to the ankles. And if you are in a state of

janabah (ritual impurity), purify yourselves (by taking a bath). But

if you are ill or on a journey or one of you comes from the place of
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relieving himself or you have contacted women and do not find
water, then seek clean earth and wipe over your faces and hands
with it”.!

The jurists who think that ’4mr or obligation does not demand re-
practice of work, just as it is not necessary to perform ablution for
every obligatory prayer; to them, it is not necessary to perform
tayammum. On the other hand, according to those who say, 'Amr
demands re-practice of work; to them, it is necessary to perform

wudii’, i.e., ablutionand tayammum for every obligatory prayer;
however, the rulingonrepeated wudii’ (ablution) has been repealed.

(b) If a man says to someone, “You divorce your wife,” will he have
the right to divorce once, or thrice? The same questionmay
arisewhen someone tells his wife, you divorce yourself. According
to those who think ’'Amr (commanding) requires re-practice of
work, the wife will be the owner of three divorces. On the other
hand, according to those who think that "Amr (commanding) does
not require re-practiceof work, she will get the right to divorceonce
01'1ly.2

(c) Regarding the cutting off the left hand of a thief: based on the
rules discussed under the aforementioned maxim, the HanafT jurists
say that if a thief steals for the second time, his left hand cannot be
cut off. Because Allah SWT says:

&layzl 13a0a50 i JEAL 3 JL;J@
“As for the thief -male or female - cut off the hands of both.™
In the above verse, there is no claim or possibility of repeatedly

following the instructions to cut off the hand of the thief. So, the
thief's right hand will be cut off.*

! Siirah Al-ma’dah: 6.

2 Mustafa Sa‘id al-khin, *Athar al-’ikhtilaf f1 al-Qawa‘id al-"usiiliyyah f1 *ikhtilaf
al-fugaha, p. 315, 319.

3 Sarah Al-ma’dah: 38.

4 A1’ al-din Al-Bukhari, Kashf al-"*Asrar Sharhu ’Usil al-bazdawi, v.1, p.123,
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Thirteenth Qa‘idah (maxim):

“Juogall Cpuselly i1
Evidencing with Hadith al-mursal (where
narrator/Sahabi is omitted in the chain of narration
between successor and Prophet).

The meaning of Mursal Hadith:

"Imam NawawT (Rah.) said in his commentary on Sahih Muslim:
“According to a group of jurists, *Usill scholars, Khatib Baghdadi
and Muhaddithin (Hadith scholars), Mursal is the category of
Hadith in which the name of a narrator is omitted at any level. In
this sense, Mursal and Mungati' are synonymous in their eyes.!
The author of Sharh al-Kaukab al-Munir said, “If any person who
1s not a Companion of the Prophet says that the Prophet (PBUH)
said it, his statement will be considered as a mursal. This opinion
has been narrated by scholars like, 'Imam Karkhi, ‘Allamah
Jurzani, some scholars of Shafi‘T school of thought and few other
‘Muhaddithin’. Again, according to most of the ‘Muhaddithin’ and
the majority of Islamic jurists, that definition is specific to ‘Tabi‘T’.
(That is, to say by any Tabi‘T excluding a Sahabah (from the
narration)-“the Prophet (PBUH) said)”.2

This is one of the basic maxims of Figh that the Hanafi jurists
follow. Whereas, according to 'Imam Shafi'T (Rah.), Mursal
Hadith is not acceptable, "Imam *Abii Hanifah (R.) considers this
Hadith as an authentic document. The effect of these differences is

seen in the case of various practical mas’alah s.

! Badr Al-din Al-zarkashi, Al-nukat ‘Ala Mugaddimati Ibn Al-salah, v.1, p.447;
Taq1 Al-din Al-subki, Al-'ibhaj fi Sharh al-minhaj, v.2, p.339.
* Sharh Al-kawkab Al-munir, v.2, p.30.
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Some mas’alah s and related Mursal Hadiths are mentioned below:
(a) The issue of breaking the ablution as a result of laughter in
prayer:
In the light of the principle in discussion, the Hanafi ’Imams
consider laughing in prayer to be one of the reasons for breaking
the ablution. The evidence for their opinion is the Hadiththat the
Prophet (PBUH) instructed a person to perform ablution again as a
result of laughter.'
On the other hand, ’Imam Shafi‘T and the majority of the scholars
did not follow the Hadith as the Hadith is Mursal. However,
Hanafi jurists follow the aforementioned Hadith that is why the
Qa‘idah (maxim) in discussion is recognized by them.
(a) If a person holds someone in custody so that another person can
come and kill him, will the detainer be caught complicit in the

murder?

According to experts in the Hanafi and Hanbali school of thought,
he will not be considered an accomplice in the murder; rather, the
murderer will be given death penalty (for his murder) and the
detainer will be given life imprisonment.” In this case, they present
a Mursal Hadith as evidence which is narrated from the Prophet
(PBUH) on the authority of ‘Abdullah ibn"Umar (may Allah be
pleased with him). He said:

! Al-zayla'T, Nasbu Al-Rayah li *Ahadith al-Hidayah, v.1, p.47-76; Al-darqutnt, Al-sunan, v.1,
p.298-300, Hadith No-602-605.
* Tbn Hajar al-‘asqalani, Bultigh Al-maram min Al-"adillah "ahkam, p.441, Hadith No-1172.
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“If the man holds someone in custody and the other kills the
captive, the killer will be killed, and the detainer shall be
fmprisoned™.”

On the other hand, *Imam Malik (Rah.) did not take the Hadith into

account.

'Bayhaqi, Al- sunan al-kubra, v.8, p.90, Hadith No- 16029; Daraqutni, Al-
sunan, v.5, p.165, Hadith No- 3270.
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Fourteenth Qa‘idah:
“t...:-,:.-,.ﬂ _,.oyl cLazdl”
Obligation is warranted by command.

Islamic jurists agree that the purpose of the command (’Amr) 1s to
impose obligations. This is supported by numerous statements il
the Qur’an and Hadith. For example, it is narrated on the authority
of *Abii Hurayrah (may Allah be pleased with him) that he said,
“Allah’s Messenger (PBUH) addressed us and said:

“O people, Allah has enjoined Hajj upon you, so perform Hajj”.!
Allah SWT saysin the Qur’an (in this regard):
GV Sz st 51 A g of o 31 32 5, Gl 38 )
“Therefore, let those who go against his order beware, lest a trial
(Fitnah) should befall them, or a painful torment be inflicted on

them”.2

Regarding the interpretation of the above verse, Shaykh Shanqiti
(may Allah bless him) said in his famous book ‘Adwa’ al-Bayan:
“The scholars present this verse as proof that the real need of "Amr
is to make a work obligatory, unless there is any contrary evidence
or symptom.This is because in the verse in discussion, Allah
threatens disobedience or painful punishment for those who

disobey His command. This kind of intimidating statement bears

I Ahmad Ibn Hanbal, Al-musnad, v.16, p.355, Hadith No- 10607; Muslim
Al-sahih, v. 2, p.1337; Al-nasd’yi, Al-mujtaba min al-sunan, v.5, p.110,
Hadith No- 2619.

2 Siirah Al-niir; 63.
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witness to the fact that "4mr makes any action inviolable because
there is no severe punishment for not performing any instruction

that is not essential.

In short, the Hadiths in which 'Amr (commanding word) has been
used whether it is to impose any obligation or to refrain from
prohibitions by Shari‘ah, all will be counted as evedences to prove

the validity of the existing maxim of Islamic jurisprudence.

However, the condition in this case is that there should be no such
symptoms which prevent ’Amr from paying the obligation.
Needless to say, the number of such Hadiths is many; there are
also numerous verses in the Qur’an which have been used to

impose the obligation.
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Fifteenth Qa‘idah:
“ LA ol Hgall Bllaoll pad Laidl”

Ordinary ’Amr (command) seeks immediate or
delayed action.

This Qa‘idah includes two opinions. One is that the general
requirement of 'Amr is non-delay. The other view is that there is
room for delay in the execution of orders intended by ’Amr. The

first view is that of the Hanbali School of thoughts.

Most of the Hanafi’ Imams say that ’Amr is usually intended to
seek the implementation of an action. It has no time constraint. So,
it is not clear whether a task needs to be implemented quickly or

whether it can be done in relaxed time.

On the other hand, ’Imam Shafi‘t (Rah) has given his opinion in
favor of delaying performance. No Hadith has been observed in
support of the view that 'ordinary' *Amr requires to get things done
immediately. However, this statement is supported by various

verses of the Qur’an. As Allah (SWT) says:

golid A6
“So, vie with one another in good works.
Here 1s another verse:

]

5 S AL
“And rush to forgiveness from your Lord.”?

On contrast, in the case of 'Amr, there is a support from the Hadith

to the effect that there is a respite for late performance. However,

IStirah Al-bagarah: 148.
2 Siirah ’*Al-‘imran:133.
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the supporting Hadith is functional. For example, the ruling of Hajj
was made obligatory in the sixth Hijri. But the Prophet (PBUH)
performed Hajj in the tenth Hijri. He was accompanied by a
number of Sahabah (companions of the Prophet) who did not
perform Hajj before the tenth Hijri even though they could afford
it. If performing Hajj was obligatory immediately, it would not be

right to perform it late.

On the basis of the above Qa‘idah (maxim), differences of opinion
is observed among the Islamic scholars on various issues. For
example-

(a) Whether Zakat can be delayed after it has become obligatory.
(b) If a person does not fast in Ramadan, will he be able to make
up the fasts later?

(c) Whether the obligatory Hajj can be delayed even after attaining
the capacity.
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Sixteenth Qa‘idah:

“OMadlg sludl!l (Rl sLaidl”
The underlying claim of ‘Nahyr’ (prohibition) is
invalidity or vanity.

This Qa‘idah (maxim), being one of the most complex Qa‘idahs
(maxims) in the Nahyl (prohibition) chapter of *Usil al-Figh,
demands a detailed discussion. ‘NahyT’ has four conditions:

First condition: Nahyi (prohibition) to be applied in the general

sense. That is to say, having no evidence or symptom to the effect
that the work on which the prohibition has been imposed is self-

inflicted due to external factors or for any ancillary reason.

Second condition: Prohibition on any work due to its entity or part:

such as prohibition on sale by throwing pebbles (bay*al-husah),
prohibition on sale of female embryos and pregnancy of the
embryo.

Third condition: the imposition of prohibition on any work is not

in the judgment of its entity; rather, due to the permanent feature

attached to it, such as a ban on interest transactions.

Fourth condition: any work is fundamentally Shari‘ah compliant;

but, due to the association of any external temporary issue, the ban
was imposed. For example, it is forbidden to offer salat (prayers)

on the occupied land.

It is to be noted that this Qa‘idah (maxim) is considered as a valid
Qa‘idah (maxim) of *Usil Figh by all the jurists. However, there is

a difference of opinions among them regarding the four conditions
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of ‘Nahyi’ mentioned above. A detailed discussion on this issue is
presented below.

First condition: All the 'Imams have unanimously agreed that

because of the “NahyT’ used in the general sense, the prohibited act
will be considered self-disapproving because of its own entity. But,
the condition is that the forbidden act should be included in
Shari‘ah prohibited activities like adultery. The work concerned
shall be deemed void due to such prohibition, unless there is any
indication to the effect that the prohibition on work has been
applied to a trial of any permanent or temporary issue.

And 1f the forbidden act is not like the things which are inherently
considered to be wrong and bad like fornication, and falls under
the category of Shari‘ah supported or permitted acts like worship
and transections etc., then there are some opinions of the *Imams

as to whether the act is fasid (invalid) or batil (void).

First opinion: The general prohibition on any Shari‘ah compliant
act proves that the act is batil (void) and fundamentally abhorrent

unless there are signs to the contrary.

Most Shafi‘T’ Imams and a number of Mutakallimiin (philosophical

theologians) hold this view. In this case, the Hadith they refer to is

that-the Prophet (PBUH) said- 3, y6 b ol ade ) e Joe o™

“He who does something contrary to our way (i.e., Islam) will have
it rejected.”!
It is clear from the above-mentioned Hadith that what the Shari‘ah

forbids doing can never be in accordance with the Shari‘ah

! Bukhari, Al Jami® Al-sahth, v.3, p.69; Muslim Al-sahih, v. 3, p.1443,
Hadith No- 1718.
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compliance because no work can be prohibited and allowed at the
same time. For this reason, according to the message of the Hadith,
it has been considered as rejected or invalid. Since there is no
Shari‘ah basis for such work at all, no Shari‘ah -recognized work
will result in it. Moreover, the companions of the Prophet and their
successors (Tabi‘T) have cancelled many acts and agreements
based on the prohibitions of Shari‘ah. For example, in the case of
cancellation of a trade mixed with interest, they have accepted the

following Hadith as a document.

The Prophet (PBUH) said:

Gy Lymass Yy o gamy o Lgeams 15225 ¥y ¢ 2 Sl W Condlly il Lgmss Y7
iy L Lo Lymas N amy o Lguiamy 15223 ¥y iy Sloa Y 330
“Do not sell gold for gold unless equivalent in weight, and do not
differentiate. Do not sell silver for silver unless equivalent in
weight, and do not sell gold or silver (coin) that is not present

3]

during the exchange for gold or silver (coin) that is present.

Second opinion: the imposition of a general prohibition on any

Shari‘ah compliant work will result in the work being invalidated;
but it will not be canceled (invalid). The Hanaff jurists and the

scholars of the Shafi‘1 school have held this view.

Third opinion: in case of prayer, the corresponding act of prayers
will be fasid (invalid) due to general prohibition. On the other
hand, in the case of a transaction, the transaction will not be void
due to such restrictions. Shawkani in his book titled 'frshad al-

Fuhiil has linked this opinion to Hasan Al-Basri, Abu Hamid Al-

| Bukhari, Al Jami® Al-sahih, v.3, p.74, Hadith No- 2177; Muslim Al-sahih, v. 3,
p-1208, Hadith No- 1584.
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Ghazali, Fakhr Al-din Razi, Ibn al-Malahimi, Ahmad Ibn Rassas

and others.

Second condition: If the prohibition on a work is applied to the
Judgment of its entity or part, the work concerned will be
unanimously invalid. The work could irrespectively be considered
both fasid (invalid) and batil (void).

Third condition: If a prohibition is imposed on a work in the

Judgment of its permanent quality, then the majority of the
‘ulama@’opine that because of such prohibition, the concerned work
will be invalid in both fundamental and qualitative terms. So the

work being fasid (invalid) means batil (canceling).

On the other hand, the Hanafi ‘ulama’say that due to a kind of
prohibition, the concerned work will be qualitatively fasid
(invalid); but basically, the legitimacy of the work will prevail. As
a result, if the quality problem is removed, the work will be

validated again.

! Shawqant, Irshad al-Fuhil "Ila Tahqiq al-Haqqi Min ‘Tim al-Usl, v.1, p.280.
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Fourth condition: Any work is fundamentally Shari‘ah compliant;

however, if the prohibition is imposed due to the association of any
temporary issue with it, the concerned work will not be fasid
(invalid) orbatil (void); rather, it will remain valid, and the
infended result will be achieved as a result of its performance.

However, the performer will be guilty.

To Summarize, the Qa‘idah-“the underlying claim of ‘Nahy?’
(prohibition) is unanimously applicableto the Islamic jurists only
when Nahy?’ is applied in the general sense and the relevant work
is included in the things which are inheritedly considered to be
wrong and unlawful (af'al hissyyah). On the other hand,
according to most of the Shafi'T jurists and some of the
Mutakallimin (scholastic theologians of Islam), theruling will be

the sameif the work concerned is Shari‘ah compliant.
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Seventeenth Qa‘idah (maxim):
“alydl CdE plydly Il aeia] 13)7
‘When halal and the haram are confronted, the haram will bc

dominant.

Discussions on the current Qa‘idah (maxim) are very important. In
fact, the relevance of this Qa‘idah is widely observed in the
chapters onal-ta‘'arud wa al-tarjih (conflicts of proofs and
preferennce) and the discussion of halal-haram. The Qa‘idah
(maxim) carries an important provisionto be cautious (ihtiyat)
about religion. In the case of numerous rules and regulations, it is
important to follow this Qa‘idah (maxim). This is, because the
Shari'ah gives more importance to the avoidance of prohibited

provisions than to the observance of prescribed ones.'

The Documentary Hadiths for the Qa‘idah:

The following Hadiths are the supportive evidence of the Qa‘idah
in discussion:

1. The Messenger of Allah (peace and blessings be upon him) said:
A 2 B e 28 ALY B JBER 2 B pd g S5
5 #5181 3 5 SN § 385 55 035 s RN IS
L8 2 O3V e wils S5 TG i ds 2 e
“Verily, the lawful is clear and the unlawful is clear, and between
the two of them are doubtful matters about which many people do

not know. Thus, he who avoids doubtful matters clears himself in

regard to his religion and his honor, and he who falls into doubtful

! Al-Suyiiti, Al-Ashbah wa al-Naza’ir, p.105-106.
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matters [eventually] falls into that which is unlawful, like the
shepherd who pastures around a sanctuary, all but grazing therein.
Truly every king has a sanctuary, and truly Allah’s sanctuary is His
prohibitions.”!

2. The Messenger of Allah (peace and blessings be upon him)
said:

RO N (P o

“Leave that which makes you doubt for that which does not make
you doubt.”

What is clear in the Hadith is that if there is no definite knowledge

about the validity of an object, it should be discarded. Needless to

say, the Hadith in discussion is one of those on which the basic

principles regarding ’Thtiyat or exercising precaution in matters of

religion is established.

3. There are innumerable narrations in the treasury of the Holy
Sunnah (the deeds and sayings of the Prophet Muhammad) which
give clear instructions on how to exercise caution in matters of
religion. For example, ‘Atiyyah Al-Sa‘di (May Allah be pleased
with him) reported:

“A LU ae 4 ol Yy s onill e 055 O el fi Y7

"No one will attain complete righteousness until he abandons

(certain) unobjectionable (but doubtful) things so as to remain on

his guard against something objectionable."’

! Ahmad Ibn Hanbal, Al-musnad, v.30, p.324, Hadith No- 18374; Bukhari, Al
Jami® Al-sahih, v.3, p.53, Hadith No- 2051; Muslim Al-sahih, v. 3, p.1221,
Hadith No- 1599

2Al-nasa’yi, Al-mujtaba min al-sunan, v.8, p.327, Hadith No- 5711.
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4. In this regard, another Hadith, which 'Imam BukharT mentions

in his Sahih, in the chapter titled ‘Babu TafsrT al-Mushabbahat’

(Analysis of Suspicious Things) is noteworthy. ‘Adiyy ibn Hatim

(may Allah be pleased with him) reported: “I asked, “O Allah's

Apostle! I release my dog by the name of Allah and find with it at

the game another dog on which I have not mentioned the name of

Allah, and I do not know which one of them caught the game.”He

said- |
A e 2 5 B eio 1 B6 Y

“Don't eat it as you have mentioned the name of Allah on your dog

and not on the other dog.”

Narrated from ’Ibn Mas‘td-

a3 3 ks Oy ol Bl BB ST M ol L e 52y 13 ceminf 5, 1317
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“If you shoot an arrow at a bird and it falls off a cliff and dies, it

cannot be eaten. Because there is a possibility of its death due to

falling from above. Similarly, (after shooting an arrow) if it falls

into the water and dies, it cannot be eaten because here too there is

a possibility of its death by drowning.”

‘Uthman (ra) was asked: What will be the provision for
associating with two sisters in wedlock whose ownership has been

acquired through purchase? He replied-

U ot o el 20T Lt oy &7 Lol

! Al-tirmidhi, Al-sunan, v.4, p.634, Hadith No-2451; Ibn Majah, Al-sunan, v.2,
p.14009, Hadith No-4215.
? Bukhari, Al Jami* Al-sahih, v.3, p.54, Hadith No- 2054.
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“It is permissible to associate with two sisters (in wedlock)
according to one verse of the Qur’an, but it is forbidden according

to another verse. And the prohibitive ruling is better for us.”!

6. Another point in support of the Qa‘idah in discussion can be
mentioned here. That is, 'Imam Bukhari (Rah.) narrates — Ibn
‘Abbas, Jarhad and Muhammad Ibn Jahash (R) narrated from the
Prophet (PBUH) that, “thighs are included in the satar (the part of
the body that is obligatory to be made covered).” And ’Anas (may
Allah be pleased with him) said: The Prophet (PBUH) removed the
cloth from his thigh. ’Imam BukharT (may Allah have mercy on
him) said in his commentary on these two narrations: “from the
point of view of sanad (source of narration), the Hadith of ’Anas
(may Allah be pleased with him) is Sahih and the Hadith of Jarhad
is more precautionary. In this way we can avoid conflicts among

the ummah.”?

From the above remarks of ’Imam Bukhari, it is clear that he has
given priority to the Hadith indicating prohibition over the Hadith
indicating legitimacy. Because it is a precautionary measure and an
effective means of avoiding disagreement among the ummah - this
is clear from his statement "The Hadith of Jarhad is more

cautious".

Here a statement in the famous book Al-Manthir Fi al-Qawa 'id al
Fighiyah by’Imam Zarkashi (Rah.) seems to be relevant. He said
that the statement of the *Usil scholars (legal theorists) "when the

issues of halal and haram are confronted in a matter, it is

I Malik, Al-mu’tta’, v.2, p.538-539, Hadith No-34.
2 Bukhari, Al Jami® Al-sahth, v.1, p.83.
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obligatory to reject the aspect of halal "-will be applied only when
halal is intended to be mubah or legitimate work. On the other
hand, if wajib (obligatory) and prohibitive provisions are

combined, then the aspect of wajib will be given priority.!

A part of a long Hadith of Bukhari Narrated by "Usa‘mah Ibn Zayd
(may Allah be pleased with him) can be mentioned here as a proof.
The Prophet (PBUH) was passing by a gathering of Muslims,
polytheists, idolaters, and Jews, among them was ‘Abdullah ibn
"Ubayy ibn Suliil. And ‘Abdullah bin Rawaha (RA) was also
present in this meeting. Then the Prophet (PBUH) greeted them

with Salam >

Shah Waliullah Dehlawi (may Allah have mercy on him) after
quoting some Hadiths in this regard said: ‘Sometimes in a
mas’alah two opposing religious aspects come together: on the one
hand it is valid, on the other hand it is forbidden. One of the
reasons for this is that there may be two conflicting Shari ah
documents such as two contradictory Hadiths or two contradictory
Qiyas (jurisprudential decision of jurists) regarding the mas’alah.
Another reason is the disagreement over the practical application
of the principles prescribed by the Shari‘ah for determining halal
and haram. So, the relationship between Allah and His servant will
be perfect only when the servant avoids such doubtful places and
accepts the doubtless matters. Thus, when religiosity and Allah-
fearing come into his heart, the light of faith will take place deep
into his heart’.?

! Al-zarkashi, Al-manthir fT al-Qawa‘id Al-fighiyyah, v.1, p.132.
? Bukhari, Al Jami® Al-sahih, v.8, p.56, Hadith No-6254.
3 Shah Waliullah Dehlawi, Hujjatullah Al-balighah, v.2, p.156.
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Finally, it is worth mentioning that there are several levels

abstinence and ’Thtiyat (precaution) in religious matters. And

any case, 'Ihtiyat (precaution) is obligatory only when it opens t
doors togetting involved in haram. Because the scope of 'Zhfi)
(precaution) is so wide that innumerable mas’alas in relation
‘ibadah (worship) and transactions are established. And in all cas
and at all levels, ’Thtiyat (precaution) is possible only for one w

has attained the highest level of taqwa and abstinence.

Practical examples:

1. It will not be lawful to eat an animal such as a mule that w
born from the intercourse of edible and inedible animals.

2. If the meat of slaughtered animals and dead animals is mixed
cannot be eaten from that mixture.

3. If a fire-worshiper associates with a Muslim in hunting

slaughtering an animal, that animal cannot be eaten.
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Modern masa’il:

The joint companies whose core activities are lawful: but they
sometimes deposit certain profit-keeping assets in different banks.
The contemporary Islamic scholars have differing views on what
will be the provision for taking shares of the joint companies
because though the companies operate lawful activities, they
sometimes have profit taking deposits in the non-Shari‘ah
compliant bank. In this case, the more preferable opinion is-
investing in these companies for the purpose of business or shares
will not be legal. Because here, as a result of the mixture of halal
and haram, haram will be dominant.

Drugs that are made from unhealthy, dirty and unclean
substances will not be valid for treatment, according to a strong
opinion. Here also haram will be dominant.

The ruling for using drug, which is made from a mixture of
heparinsecreted from the intestines of pigs with various chemicals,

is also identical to previous ruling.
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Eighteenth Qa‘idah (maxim):
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When greater and lesser banes are in incompatibility,
the lesser shall be committed.
Severe harm is removed by the lesser harm.
Less harmful option will be chosen between two
harmful options.!

Although the above three Qa‘idahs (maxims) are different in terms
of words, they are the same and indifferent in terms of meaning.

Basically, these Qa‘idahs are derived from one of the basic

principles recognized by the SharT'ah “.ulill 53 Flall Ly

(securing welfares and repelling banes).

The Documentary Hadiths for the Qa‘idah (maxim):

(1) Narrated Yahya Ibn Saeed, he heard ’Anas Ibn Malik (may Allah
be pleased with him) reported: Once a Bedouin urinated in the
Masjid. Some of the persons shouted and stood up to reprimand
him, but the Messenger of Allah (PBUH) said: ‘Stop; don't
interrupt him.” (The narrator said), and when he had finished, the
Messenger of Allah (PBUH) called for a bucket of water and
poured it overhis urine.?

(2) ’'Anas b. Malik narrated that an Arab (Bedouin) stood in a corner
of the Masjid and urinated there. Some people (the Companions of

the Prophet who were present there) stood to stop him, but the

| Majallah Al-Ahkam Al-*Adaliyyah, p. 19, section: 28-29.
2 Muslim, Al-sahih, v. 1, p.236, Hadith No-284.
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Messenger of Allah (PBUH) said, ‘Stop; don't interrupt whiel he
urinates’.! *Anas (may Allah be pleased with him) said: When he
had finished, the Messenger of Allah (PBUH) ordered for a bucket

of water and poured it over his urine 2

Explaining the Hadith, 'Imam Nawawi said: The point of the
Hadith is to treat the ignorant person with humility, avoid harsh
and painful behavior and educate him in necessary teachings
especially when the person does not commit it out of arrogance

and racklessness.

Another notable aspect of the Hadith is that the serious case has
been prevented by adopting a comparatively the minor one
between the two parts. This is because the Prophet (PBUH) asked

the Sahabah not to interrupt him from urinating for two reasons:

First: if the man were stopped urinating immediately, he would
have suffered. Since the Masjid has already been defiled,
increasing the level of defilement is considered milder than hurting

the person.

Secondly: A small part of the mosque has become defiled due to
urination. Now if this man is prevented from urinating in the
middle, then his body and clothes will be defiled with urine and at

the same time many places of the Masjid will become impure.3

! Bukhari, Al Jami* Al-sahh, p.80.
? Muslim, Al-sahih, v. 1, p.236, Hadith No-284
3 Al-Nawawi, Al-minhaj sharhu sahih Muslim bin Al-hajjaj, v.3, p.191.
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The confession is a proof that automatically imposes
an obligation. No judgement is required on its
effectiveness.

According to the majority of jurists, the meaning of ’Igrar
(confession) is the informing people regarding the affirmation of
rights of others over himself. It is clear from the statement of the
Shari‘ah, (Islamic legal system) that a confession is a document
that automatically imposes an obligation. No decision is required
on its effectiveness. Whenever the subject of gada’or judgments
associated with ’‘igrar (endorsement), it will be considered in a
metaphorical sense. In this case, the meaning of the gada’
(decision) will be the issuance of work order to realize what has
been proved because of the confession (’igrar). Because the right
is established only as a result of confession ( igrar), it has no place

in the judicial process.!

Moreover, all jurists agree that a judicial confession will be treated
as separate evidence.? That is, the confession at this stage is so
strong that if all the necessary conditions are found in it, it
becomes inevitable for the confessor to act accordingly and it
becomes necessary for the judge to give a verdict accordingly. As a
result, Qadi (the judge) does not have the power to give his own

judgment against such a confession. Because a judicial confession

! Mabadi al-qada al-shar‘1 fi Khamsina ‘ama, v.1, p.34.
2 * Adam wahayb, Sharhu Qaniin al-ithbat, (Baghdad: Matba‘ah al-ma‘arif, 1*
edition, 1984), p.145.
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is a document according to which it is obligatory for the confessor
to execute the confession as it is the duty of the judge to take
confession into account and settle the case. In this way, by
establishing the rights, it will be possible to prove the legal status
or legal reality of each opponent.” In the book Majahllah Al-
Ahkam Al-'Adaliyyah, it is stated: The person can be forced
according to his confession. So, if the confessor admits something,
he will be forced to realize it. In this case, the judge will not
interfere in any way; rather, his duty is to give judgment according

to that confession.?

So, in a nutshell, the confession (*igrar) is a confirmation about the
establishment of right that forces the confessor to realise what has
been confessed already. The historical events of stoning in the case
of prophet's companion Ma‘iz and the lady of Ghamidiyya tribe
could be taken as examples of the maxim, where the verdict of

stoning given by the prophet due to the confession of adultery.

! Tbid. p.144.
? * Abbasi, “arif al-suwaydi, Sharhu Majallah Al-Ahkam Al-*Adaliyyah.
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Twentieth Qa‘idah (maxim):
gt ) S ¥ e 13y
When the root becomes void, the substitute
shall be sought.’

When the original subject is discarded, it is moved to the
alternative.?An alternative is taken if the original is missing or if it
is abolished for any other reason. The following statement of Ibn
al-Qayyim (Rah.) supports the view: The basic principle of the
Shari‘ah, is that branches and alternatives are resorted to only
when the use of the original becomes difficult. The example might
be the use of soil to achieve sanctity.’ Because, if you can afford,
observing/performing the original is essential, the alternative is
abandoned. Therefore, if the abducted object is in the hands of the
abductor, it is essential (for him) to return it. In this, the return 1s
completed in both literal and figurative sense. On the other hand, if
an exchange or substitute (stolen object) is realized, it is
metaphorically redeemed. And this method is only a means of
impunity and an alternative to the necessary method. Alternatives

are accepted only when the original is missing or rare.

It is also evident from the existing Qa‘idah that the original must
be repaid. Therefore, it is not permissible to pay the allowance
without the consent of the owner of the money as long as the
payment of the original is possible because in the presence of the
original, it is not permissible to go for alternatives. *

| Majallah Al-Ahkam Al-‘Adaliyyah, section:53.

2Ahmad al-zarqa, Sharh al-Qawa'id al-fighiyyah, p.227.

3 Ibn Al-Qayyim, ’i*1am al-mu’aqqi‘in, v.3, p.399.

4 * Alf Haydar, Durar Al-hukkdam Sharhu Majallah Al-Ahkam, v.1, p.49.
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Practical examples:
% If the abductor has an abducted object in his hand, the judge will

order it to be returned immediately. It will not be valid to decide to
collect any other item as an alternative. However, if the stolen
object does not exist in the hands of the abductor, the matter will
remain under the consideration of the judge. If similar goods are
readily available in the market, the judge will order the recovery of
the same amount of goods as the stolen goods. And if similar
goods are not readily available in the market, instruct to pay the
same amount.

** Slaughter is the main provision in the case of animals. However,
if the animal is not domesticated or falls into the well, alternative
provisions will be adopted. And the alternative provision is to
make blood flow from the body of the animal in the possible way.

% If there is a dispute between the husband and wife about the
dower regarding the amount of the dower, the judgement will be
given with a mahr al-mithl or an appropriate dower (A dower that
is not pre-determined and that is determined by the bride's socio-

economic and environmental considerations).'

! Al-’atast, Sharhu Al-majallah, v.1, p.129.
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Twenty First Qa‘idah (maxim):
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Spending under the direction of a judge is equivalent
to spending under the direction of a father. Or
Spending under the direction of a judge is like
Spending under the direction of an owner.

If the father does not spend for the children after the judge places
the responsibility of the children's expenses on the shoulders of the
father, then if the mother spends for the maintenance of the
children with the loan as directed by the judge, the mother will get
back all the spent amount. Because, spending for the children
under the direction of the judge is like spending under the direction
of the father.'

If we focus deeply on the current Qa‘idah, its indescribable
importance and greatness becomes clear because of its principle to
Judge something. For example, a person found a lost goat, then
took the cost of its food from his own wealth at the behest of the
judge. If the owner of the goat turns up after the death of the goat,
the person will get back from the owner all the spent amount for
the goat because spending under the direction of the judge is

equivalent to spending under the direction of the owner.?

! Al-sadar al-shahid, Sharhu *Adab Al-Qadi, v.4, p.298.
? Al-hamzawi, Al-fawa’id Al-bahiyyah, p.282.
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Twenty Second Qa‘idah (maxim):
Ul ) olasPi be J3l I ) Slasy
Kindness to the righteous people is more important
than goodness to the wicked/ungodly.

Shari‘ah-based documents for the Qa‘idah (maxim):

The Prophet (PBUH) said:
BV ass BEY
Do not serve your food except to one with Taqwa (fear of Allah).!
Although it is lawful to give Zakat to both the pious and the
irreligious and immoral, the Muslim will get priority over the
disbelievers because a virtuous Muslim is superior to a wicked and

ungodly one.

When Ibn Taymiyah was asked about the payment of Zakat to
those who innovate (new things in Islam), he replied: “The giver of
Zakat should look for a pious person, who cares about the
principles of the Shari‘ah. Zakat should not be given to a sinful

person who, if given Zakat, increases his wickedness.”

I Abii Dawiid, Al-Sunan, v.4, p.259, Hadith No: 4832; Al-tirmidhi, Al-sunan,
v.4, p.600, Hadith No-2395.
2 Ibn Taymiyyah, Majmi* Al-fatawa, v.25, p.87.
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Twenty Third Qa‘idah (maxim):
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When two similar acts of worship (‘ibadah) come

together, one action penetrates the other and the
action of one suffices for the other.!

The phenomenon can happen in two ways:

First: Performing two acts of worship with one action. In this case,
according to the popular opinion, the condition is the niyyah
(intention) for both acts of worship. For example-

(A) Ifaperson is obliged to take a bath again after the invalidation of
his ablutions, then it will be sufficient for him to attain greater
purity, that is, purity through taking a bath.?

(B) If a person is appointed to perform Hajj and ‘Umrah together,
according to the popular opinion, it will be enough for him to
perform Tawaf (to walk aroundthe Holy Ka‘bah) and Sa‘i (the
ritual of walking back and forth seven times between two small

hills of Safa and Marwa) once.’

! Ibn Rajab, Qawa‘id fi al-figh al-’islami, p.23-24.
2 Ibid. p.23.
3 Ibid.
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Secondly, to make the intention of performing one of the two acts
of worship (‘ibadah) and to abolish the provision of the other. For
example-

(A) If a person comes to the Masjid after ‘iqgdmah’ i.e. standing for
the obligatory congregation, the Tahiyyah al-Masjid (the Salat of
greeting the Masjid) will be revoked from him.

(B) When the performer of “Umrah enters Makkah, he will start the
work with Tawaf al-'Umrah (the Tawaf that is carried out
for'Umrah outside of the Hajj season); it is not necessary for him

to perform Tawaf qudim (The Tawaf of Arrival).
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Twenty Fourth Qa‘idah (maxim):
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The ruling of means (wasa’il) are same to the rulings
of ;)bjectives (magqasid).
Anything fulfilling an obligation (Wajib) is also an
obligation.!

The above Qa‘idah (maxim) is related to the maxim ‘Al-’umir b1
magqasidiha’ (matters are judged according to intentions) by
judgment of actions based on the purpose of the Qa‘idah discussed
earlier. The essence of the Qa‘idah is that the ruling of the intended
subject will be applicable to the respective means and materials.
Therefore, in the eyes of the Shari‘ah, the purpose of which is
Wijib (obligatory), its means it will be at the level of Wajib. And
the purpose of which is Haram (forbidden), its sources and
materials will be at the level of Haram. In other words, the same
ruling applies to every means and materials, which is prescribed by
the Shari‘ah, for the relevant purpose. For example, performing the
obligatory prayers, fasting, Hajj, ‘Umrah, the essential rights (such
as the rights of Allah, the rights of parents, the rights of relatives,
the rights of the wife, etc.). And all those matters except which the
above rulings will not be fulfilled, those matters will also be at the
level of W3jib (obligatory). For example, walking for the place of
prayers, attaining purity for prayers, etc.

On the other hand, since the acts of worship such as nafl

(supererogatory) prayers, sadagahh (charity), etc. are Sunnah, their

I *Ala'T, Al-majmii® Al-madhahib, p.570.
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means and materials will be at the Sunnah level. For example,
crossing the road for the purpose of performing these deeds.
Similarly, prohibited matters such as shirk, murder, adultery,
drinking alcohol, taking usury, etc. are also noteworthy. Every
means and path that leads to such forbidden things is Haram
(forbidden). These things will include those tactics which are
considered as a means of engaging in usury or any other Haram
matter. In this way, the means, and materials of Makriih (indecent)
will be Makruh.

Similarly, one of the great purposes of the Shariah, is to ensure the
protection of human dignity from obscenity and wickedness. That
is why, it is needless to say that the free movement of women and
displaying their unabashed beauty is spreading obscenity in the
name of entertainment and acting in the current films and various

serial programs.
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Chapter Two

Concerning Qawa‘id (maxims) starting with Arabic letter sk (ba’)
(There are four Qawa‘id (maxims) under this chapter)

First Qa‘idah (maxim):
o8 J& 5 & 45
There is a presumption of continuity.’
Its origin is according to the jurisdiction of ’Imam ’Abi Hanifah.

This principle is known as A/-"istishab (presumption of continuity)
in the terminology of Shari‘ah.This means: “To keep on
maintaining the work that was done in the pastd ecisively and not
to allow the work that was previously in the state of disallowance.
No change will be made in the previous provision until there is no
valid document to change it.” And the principle called ’istishab is
regarded as a controversial document of Shari‘ah. Many ’'Usiil
scholars and jurists have favored adopting this principle at the time
of Qiyas dilemma. If a mujtahid (a scholar with the capacity of
independent reasoning) finds a dispute between the two Sunnahs
(the deeds and sayings of the Prophet Muhammad), then he can
apply this rule to determine the provision in case he does not find
any solution from Qiyas (rational reasoning) and statements of the
companions of the Prophet in resolving the dispute. For example,
the documents of the Shari‘ah, are contradictory in the Islamic
lawa bout the left over water of the donkey. The jurists has opined
that no impurity can be cleansed by such an animal and no sacred
thing (based on precedent) can be defiled. They issued a ruling

thatthe leftover water of donkeys and mules is suspicious. If water

! Majallah Al-Ahkam Al-"Adaliyyah, p. 16, section: 5.
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other than this is not available, then perform ablution with it and

also perform tayammum. '

The Documentary Hadiths for the Qa‘idah (maxim):
’Imam Bukhari (may Allah have mercy on him) narrated in his
Sahih, there was once a man who made a complaint to the
Messenger of Allah (PBUH)that he hesitated as if he sensed
something (fart) in his prayer (Salat). Allah's Apostle replied:
“G,if 6 aass 2.5 &Y T Y
“He should not leave his prayers unless he hears sound or smells

something.”

This is, indeed, a very important principle. This proves that man
cannot abandon a certain thing without another certain thing as its

equivalent. The Messenger of Allah said:

" o % #om woren @ €. 7, ek e s B €y
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“Indeed, this religion (of Islam) is easy, and whoever makes the
religion a rigour, it will overpower him. So, follow a middle course
(in worship); if you can't do this, do something near to it and give
glad tidings”.®> Allah SWT says:

§g 7 el G e JAr G5

“Allah has not laid upon you any hardship in the Religion.™

! Al-Quduri, Al-Mukhtasar, p.16.

2 Bukhari, Al Jami® Al-sahih, Hadith No-137; Muslim Al-sahih, Hadith No- 361.
3 Bukhari, Al Jami® Al-sahth, Hadith No-39; Muslim Al-sahih, Hadith No- 2816.
4 Stirah Al-hajj: 78.
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Practical examples:

If a person feels sure about performing ablutions, (but he doubts
of either farting or urinating or something else that makes the
ablutions invalidated) he will remain pure.

If a person doubts about the fact that it is Fajr by eating at the
end of the night, his fast will be purified. However, it is better not

to eat in doubt.

If a divorced woman claims that her waiting period is not over,
she 1s entitled to maintainance (by her husband) during the ‘iddah
(waiting period) because the real thing is to remain the waiting

period unexpired.
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Second Qa‘idah (maxim):
walle 340 Jo (asiy £360 Jo i
Actori incumbit onus probandi: Evidence for the
plaintiff and oath for the defendant.’

This principle is one of the most important principles of the
Shari‘ah, on which the judiciary depends.Without this rule,
resolving disputes would have been extremely complicated for the
judges. It is very important for the judge to know the real secret of
the dispute between the two parties. The plaintiff, for example,
claimed that the defendant had confiscated his property (and the
nature of the assets is changeable). The defendant, on the other
hand, denied the plaintiff's claim. In this situation, first of all, it is
necessary to reveal the facts. Did there really happen to be a
seizure of resources or not? To know this, the judge is subject to
the general rule of taking evidence (from the plaintiff) and
summoning the oath (to the defendant).> This is because it is
impossible to know the facts without providing the information of
the person present at the time of the incident or the credible
statement of the property owner. This principle is directly related
to the Hadith of the Prophet (PBUH). And this Hadith is
considered a very important, more powerful and widely beneficial
Hadith. It is said of this principle that it is the best judgment (Fasl
al-Khitab) given to the Prophet Daiid (PBUH).

! Majallah Al-Ahkam Al-"Adaliyyah, section: 28, 29.
2 Shah Waliullah Dehlawi, Hujjatullah Al-balighah, v.2, p.258.
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The Documentary Hadiths for the Qa‘idah:
The above-mentioned Qa‘idah is taken from the following Hadith
of the Prophet (PBUH). He said:

ae FA Je ol 5 1ol I\, 2y 65 B RGES, S B2
If the people were given according to their claims, they would

claim the lives of persons and their properties; but the taking of an

oath is upon him who denies.'

The plaintiff basically claims something contrary to the financial
situation and claims something extra. On the other hand, the real
thing is in the hands of the defendant, and he is the bearer of the

thing considering the external situation.

Tthe Prophet (PBUH) explained the reason behind making such a
custom lawful in the aforementioned Hadith. He says; s 3"
- O8N If the people were given according to their
claims...then...” that means, the door to mutual oppression would
have been open. So, the plaintiff must present evidence against his
claim. And the witness who will be present as evidence must be

honest and acceptable.?

! Ahmad Ibn Hanbal, Al-musnad, v.5, p.266, Hadith No-3188; Bukhari, Al
Jami® Al-sahih, v.6, p.35, Hadith No-4552; Muslim Al-sahih, v.3, p.1336,
Hadith No- 1711; Ibn Majah, Al-Sunan, v.3, p.778, Hadith No- 2321; Abi
Daiid, Al- Sunan, v.3, p. 311, Hadith No: 3619; Tirmidhi, Al-Sunan, v.3, p. 19,
Hadith No-1342; Al-nasa’yi, Al-mujtaba min al-sunan, v.8, p. 248, Hadith No:
5425,

2 Shah Waliullah Dehlawi, Hujjatullah Al-balighah, v.2, p.258.
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Another reason given in the Hadith is that the plaintiff's claim is
weak. Because he is claiming the opposite of the external
condition. So, in order to compensate for and counter act his
weakness, he must present strong evidence. And the strongest
evidence is the testimony.The opposing side (Defendant's side) is
strong. Because the basic condition of the person is to be free from
liability. So, it will be enough for him to present weak evidence
which is taking an oath.This rule, which is indicated by the Hadith
of the Prophet, is very focused and sincere in providing security of
human life and property in the Islamic Shari‘ah.This is the
principle that the Muslim person will be free from all grievances
and faults. But yes, he can be convicted on the basis of concrete

evidence.
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Third Qa‘idah (maxim):
“Zadll Belyy S
The real provision is to be free from responsibility.'

Islamic juristic meaning of the Qa‘idah: A general principle of
Islamic jurisdiction is thate very person is intrinsically free from
any liability, and the imposition of liability on him is contrary to
the principle.> Therefore, in the case of imposition of duty on
someone else, the testimony of only one person is not accepted,
unless there is another witness or plaintiff's oath.For this, the
statement of the defendent is taken with oath. Because (according
to the principle) he has external precedent, or he is established on
the basic condition.’ *Abii al-Hasan al-Karakhi described the
matter as follows: “The basic principle is that only those who have
external precedent are acceptable and the evidence must be
presented by the person who claims the opposite of external
conditions.* This principle is acceptable to all academicians.The
Islamic jurists, with the support of the Qur’an, the Sunnah (the
deeds and sayings of the Prophet Muhammad), and the intellect,
has presented strong evidence about the acceptability of this

principle in the Shari‘ah (Islamic legal system).

! Majallah Al-Ahkam Al-"Adaliyyah, p.17, section: 8.

2 Muhammad Sidgf ’al briinii, Al-wajiz fi "Tdah Qawa'id Al-fighi Al-killiyyah,
p.179

3 Al-Suyiiti, Al-Ashbah wa al-Naza'ir, p.53, Ibn Nujaym, Al-Ashbah wa al-
Naza’ir, p.59.

4 Al-karkhi, Al-’Usil, p. 308, maxim:3.
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The Documentary Hadiths for the Qa‘idah (maxim):
The above Qa‘idah is derived from the Hadith of the Prophet. The
Prophet (PBUH) said:

“The proof is due from the claimant, and the oath is due from the

one the claim is made against.”"
Practical examples:

1) The buyer is obliged to bear the witness to collect the price of the
purchased goods, just as he has the right to enjoy the benefits of
the purchased goods.

2) If someone claims that he owes a debt to another person and the
defendant denies that claim, then the defendant's statement will be
taken with an oath. Because the basic principle is to be free from
liability. Yes, if the plaintiff can prove on the basis of evidence that
he actually owes a debt, then it is different.

3) If there is a dispute between the two parties over the value of the
damaged goods, then the statement of the person who caused
damage will be accepted (the person who caused damage may be
the borrower or the unjust depriver). Because he is claiming to be
free from liability for the excess of the fixed price. And the
principle is that people should be free from liability.Thus, his

statement will be taken with oath.

! Majallah Al-Ahkam Al-‘Adaliyyah, section: 28, 29.
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Fourth Qa‘idah (maxim):
et 15 S5 s B0 g
Evidence is an adequate proof and confession is an
| inadequate proof.!

A confession (’iqrar) is a document that is confined to the
confessor, not responsive to others. Presenting evidence
(bayyinah), on the other hand, is a reactionary document.That is, it
creates a reaction against the person against whom the evidence is
presented and forces him to accept the claim. Because evidence
(bayyinah) is not accepted as a document (hujjah) without a judge's
decision. And the authority of the judge is absolute. Therefore, he
reserves the right to implement his decision for all. Evidence
(bayyinah) is a public document (hujjah). Allah SWT says:

i
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He (Salih) said, “O my people, have you seen (that) in case I (rely)

. 2
on Supreme evidence from my Lord.””

A confession (’iqrar), on the other hand, is a document based on
the confessor's assumptions. And the confessor’s assumptions
cannot be a document for another.® This is what *Imam Karkhi
highlighted in his speech. He said people’s personal matters would
be dealt with in accordance with their confession. But the

confession of revoking the rights of others and imposing

I Sharhu Majallah Al-Ahkam Al-"Adaliyyah, p.68, section: 78; Al-wajiz, p.204.
2 Siirah Hud: 63, 88.
3Ahmad al-zarqa, Sharh al-Qawa‘id al-fighiyyah, p.327.
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something on others will not be attested.! Again, in the
terminology of the Shari‘ah, the matter proved by the document is
like the matter proven by the eyewitness. And the provisions
proved on the basis of eyewitness apply to all. On the other hand,
the authority of the confessor is limited to himself, he cannot exert
authority over others. So, even though this document is strong, it

will be limited to the confessor.>

Practical examples:

1) Someone claimed to owe a joint debt from him and another on
behalf of both. Then his confession will be applicable for him
alone, not for his partner. If his partner confesses or evidence is
found, his confession will be taken into account.

2) If the owner of a land confesses that he is not the owner of the
land, the owner is someoneelse. His confession will be accepted in
his own case, notby the tenant or leaseholders (if that is under the
lease). So, the lease will not be revoked. Ownership of the land
will be decided for the actual owner after the lease period has

expired.

! Al-karkhi, Al-*Usiil, p. 1120.
% Al-"atasi, Sharhu Al-Majallah, v.1, p.222; Al-mahasini, Sharhu Al-Majallah,
v.1, p.99.
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Chapter Three

Concerning Qawa‘id (maxim) starting with Arabic letter ta (s1)
(There are ten Qawa‘id (maxims) under this chapter)

First Qa‘idah (maxim):

“Aoelianll bgie syl e L8 paill”
Disposition of people is contingent upon interest or
Ruler’s decisions must be in favour of the people.!

This Qa‘idah is based on the school of 'Imam °Abi Hanifah
(Rah.). In this regard, there are also statements from *Imam Shafi‘t
(Rah.). He quotes, “the position of "Imam to the people is like that

of a wall or guardian for an orphan.”

This is a very important Qa‘idah associated with the principles of
Islamic Shari‘ah, and Islamic politics. This principle sets a definite
limit and standard for all the activities of a judge. Similarly, a
range of responsibilities of any responsible of the Muslim
community is given here.Allamah Tajuddin Subki (Rah.) has
described the law in his commentary as follows: "One who
interferes in the affairs of another must intervene with the purpose
of welfare in mind."> Because the Khalifah appoints the judges
(administrators). And other officials, judges and administrators of

the state are not free and independent to act like Khalifah.

On the contrary, the administrators are the representatives of

establishing justice, suppressing oppression, preserving human

! Majallah Al-Ahkam Al-‘Adaliyyah, p.66, section: 58.
2 Al-subki, Al-Ashbdh wa al-Naza'ir, v.1, p.310; Ibn Nujaym, Al-Ashbah wa al-
Naza'ir, p.145.
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rights and character, maintaining peace and order, propagating
knowledge and science, keeping the society free from anarchy, and
conducting all the welfare activities of the Ummah in thé best
possible way. Their responsibility is to do a great deal of welfare
activities for the betterment of the Ummah. This is called public

interest.

The authentic Hadiths for theQa‘idah:

NN PUTHR R 4 O U KR e T
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That the Prophet (PBUH) said: “Indeed, each of you is a shepherd

and all of you will be questioned regarding your flock. The

commander who is in authority over the Muslims is responsible
and he will be questioned regarding his responsibility. The man is
responsible over the inhabitants of his house, and he is the one who
will be questioned about them. The wife is responsible in her
husband's house, and she will be questioned about it. The slave is
responsible regarding his master's property, and he will be
questioned about it. Indeed, each of you is a shepherd and each of

you will be questioned about his flock.”!

2) QR e e J_,u‘_lajunml}as_)\muud‘}wus
«._J-Has‘-'l’ .\.4-rJ \JH‘MWFJMA&J
Narrated by Ma‘qil Ibn Yasar (R): I heard the Prophet (PBUH)
saying, “Any man whom Allah has given the authority of ruling

! Bukhari, Al Jami* Al-sahth, v.2, p.5, Hadith No-893.
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some people and he does not look after them in an honest manner,

will never feel even the smell of Paradise.””!

In the first Hadith, there is instruction to be conscious and active in
performing one's duties ensuring welfare and the use of power
judiciously. This is the interpretation of the second Hadith because
the ruler is ordered to take care of the welfare of the people on
behalf of the legislator. He has been warned of severe punishment

for any deviation.

3) The following narration quoted in the Sunan of Sa‘id Ibn Mansur
(may Allah be pleased with him) can also be mentioned as
evidence of this Qa‘idah.He said:

L3t sase o2y i J J6 106 A g 3] of 5B eIl A1 A
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He narrated it from *Aba al-Aswad Abu’Ishaq from Bara Ibn

‘azib (may Allah be pleased with him) and said, “Umar ibn al-

Khattab (may Allah be pleased with him) said, I place myself in

the place of the guardian of the orphan in the matter of interfering

in the property of Allah.” If need be, I take a reasonable amount
from there. We will give it back later if we can afford. And if there

is no shortage, I completely refrain from that wealth 2

4) This saying of the Prophet (PBUH) is also a proof of that rule.

He says:

| Bukhari, Al Jami' Al-sahih, v.9, p.64, Hadith No-7150.
2 Sa*id Ibn Mansiir, Sunan Sa‘id Ibn Mansir, v.4, p.1538, Hadith No-788.
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An "Amir (ruler) who is entrusted with the ruling power over the
Muslims, then if he does not try to do good for them as for his own

good, then Allah will not allow him to enter Paradise with them.!

Practical examples:

When distributing Zakat among the needy people, it will be
Haramto differentiate between the needy of the same kind.

Mawardi (Rah.) mentions, “It will not be permissible for the
person in charge to appoint a fasiq (sinner) as an *Imam (a leader
for prayer) because even if the prayers led by him are pure, the
prayer remains Makrih (disliked). And the person in charge is
accountable for the overall welfare of the people. There is no good
in motivating people to do any act of Makrih (reprehensible).

It will not be valid for an administrator or a judge or a caretaker
or a person in charge to donate wagqf property or property of a kid.
However, interference in waqf property or property of a child must

be in the interest of welfare.>

! Muslim Al-sahih, Kitab Al-"iman.

? Suyiiti, Al-ashbah wa al-nazayir, p.121.

* Muhammad $idqt *Al Barni, Al-wajiz fi *idah Qawa'id Al-fighi Al-killiyyah,
p.350.
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Second Qa‘idah (maxim):
3oy Azl g e Ol AST”
Delaying the explanation from the time when it is
needed is not permissible.’

This Qa‘idah (maxim) in Islamic jurisprudence is so important as
to be discussed in ‘Sharhu al-Siyaril al-Kabir 'and by other Islamic
jurisprudence scholars. The majority oflIslamic scholars have
agreed on the veracity of this Qa‘idah. The pattern of this maxim is
that if someone says, “You will pray tomorrow.” But without any
clear direction on how to perform the prayers tomorrow, such an

order is tantamount to shouldering the burden of impossible tasks.

If there is any word which is mentioned as Muzmal (short
meaning) or 'Am (broad meaning) or Majaz (metaphorical)
or ‘Mushtarak’ (common or shared) or a Fi'l (verb) which has
ambiguity between two things or mutlag (general meaning), every
word of it is subject to description. Therefore, the disclosure of
their details cannot be delayed because delaying the disclosure of
details from the time of execution is burdensome. In such a case,
the person in charge cannot properly understand the responsibility
given to him. But after receiving the order, he is forced to perform
his duties immediately. Therefore, on the basis of the consensus of
the Islamic scholars, it will not be lawful to delay the disclosure of
the details during the time of necessity, because it becomes
difficult to discharge the duty without a clear idea of the
responsibility. It is like imposing taklif bima la utag or unbearable

hardships, which is completely forbidden in Islamic Shari‘ah.

| Sarakhast, Sharh Al-siyar al-Kabir, v.4, p.59.
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The Documentary Hadiths for the Qa‘idah:

The Prophet (PBUH) warned everyone (the usurper of war’s
booty) to burn the goods. However, he himself did not burn
anyone's tour belongings. Therefore, it will not be lawful to burn
the belongings (of the embezzler). Because it is unlawful to

disclose the details after the required time.!

! Ibid.
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Third Qa‘idah (maxim):
“ouall BAS 09 Y s A
Priority is not given on the basis of majority.!

This principle has been given special importance by some "Imams
because such disagreements are usually formed out of ambiguity
regarding the °’athar’ or narrations containing the details of the
actions of the Prophet (PBUH) on the battlefield. But that (i.e., the
work of the Prophet, peace be upon him) is a public matter.
Complaining about a person is more obvious than complaining that
the two parties have done something wrong together, as observed
in this mas’alah (Islamic Law). In other words, as the principle
indicates, the priority is not given on the basis of multiciplity of
evidence and multiplicity of ‘illah or executions.? In other words,
in case of contradiction in the document, priority will be given
based on effectiveness/ strength of cause, not in terms of majority.’
In other words, priority is given on the basis of strength of cause,
not on the basis of the excess of cause.* To put it in another way,
preference is given due to the strength of cause, not the
numerousness of cause.’ All these are the principles of figh

(Islamic jurisprudence).

These aforementioned maxims show one of the topics in which the
Hanafis (Hanafi school of thoughts) disagreed with the rest of the
majority of theorists and Islamic jurists of the other schools of

thought. The point of contention is that if two news or narrations

bid. v.1, p.159.

2 Sharh Al-khatimah, p.29.

3 Al-sarakhasi, Al-mabsat, v.20, p.138.

4 Ibn Al-Hummam, Fath Al-Qadir Sharh Al-Hidayah, v.8, p.275.
Al-Qawa‘id wa al-dwabit, p.484.
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are found to be contradictory and the number of narrators of one of
the two is higher (due to being narrated in different sources), the
number of narrators of the other is fewer; then all the ’Usil
scholars prefer the narration of the majority over the narration
given in one source or in a smaller number ofsources. It is if two
reports or narrations contradict, whereas one of them has an
increase in the number of narrators (due to the narrations from
multiple sources) and the other was narrated from one source, then
the majority of the *Usil scholars and Islamic jurists prefer the
narrations of the large number.’ Ahnaf (Hanaff school of thoughts),
on the other hand, said that no event can be given priority on the
basis of having too many sources or too many narrators. Rather,
precedence should be given to any narration based on the intensity
of the effectiveness of the narration, i.e., based on the narrator's
memory, taqwa (fear of Allah), justice or knowledge or such a
predominant subject matter. The same is the case with shahadah or

testimony.

The Documentary Hadiths for the Qa‘idah (maxim):
Jabir (R.) has narrated,

._L,.T;\M,:J;Mrir_\“)w:m&ogmai
“the Prophet (PBUH) did not offer funeral prayers for the
Companions who were martyred in the battle of "Uhud. But most
of the Companions have narrated that the Prophet (PBUH) offered
the funeral prayer for them. Moreover, they have narrated:
L oy ade il Lo dll gy 533 02 opungn OF 530 Opmeme 552 e Lo ]
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“The Prophet (PBUH) performed the janazah (funeral) prayers of
Hamza (R.) 70 times. His body was placed in front of the Prophet.
Whenever the body of a person was brought for janazah, the body
of Hamza remained next to it. In this way his janazah has been
performed 70 times.” On that day (the day of Uhud) Prophet’s
companion Jabir’s father and uncle were martyred. He was busy
with them. He could not attend the janazah of the martyrs with the
Prophet. In a narration it is found that Hazrat Jabir left for Madinah
with the bodies of his father and uncle. On the way, the announcer
of the Prophet (PBUH) announced loudly, ‘Bury the dead in the
place where they were martyred’. Upon hearing the announcement,
Jaber came back with the bodies. There is no doubt that it is not

unreasonable for someone to be accused of misrepresentation. !

Practical examples and mas’alah s (Islamic Laws) of the
Qa‘idah (maxim):

The Hadiths of raf® al-yadayn (raising hands during prayer) while
performing rukiz' (bowing of the head with the hands grasping the
knees) and getting up from rukii' are examples of this Qa‘idah
(maxim). In this mas’alah, *Ahnaf (Hanaff school of thoughts) has
accepted the Hadith of Ibrahim. Ibrahim has narrated the Hadith
from ‘Algamah who has takenit from Ibn Mas‘tid (R.) who said
that the Prophet (PBUH) used to raise his hand only during the
Takbir Tahrimah (the Takbeer of Prohibition/Opening/first takbeer
of prayer). After that he would not raise his hand anymore.
Followers of other schools say that the Hadith of raising the hands
(raf'u al-yadayn) has been narrated by 43 narrators and most of its

narrations have been narrated in Sahih Bukhari and Muslim.

! Sarakhasi, Sharh Al-siyar al-Kabir, v.1, p.160.
2 Al-sarakhasi, Al-mabsit, v.1, p.24.
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Fourth Qa‘idah (maxim):
oAbl 1,5 Lo 39 Uinylaly LY 13] cndd sl of Lo
“Jsl 96 dadizll Yo
The basic principle is that when two quoted texts
converge on a single issue and conflict, but in one of
them the words can be taken in their usual (applied)
meanings, this text will be preferred.’

This Qa‘idah basically provides a clear way to resolve a dispute
between two texts. When two texts conflict on a single issue and
after acting upon one of them, the application of both texts can be
kept on reality; while acting upon the other text can keep the words
of one text but omits the words of the other, then it is better to
adopt the first method (following which can uphold the application
of both texts). This is a brilliant way to reconcile the conflicting
texts. This method is better than rejecting a text with precedence
over the other.
The authentic Hadiths for the Qa‘idah:
The example of this is found in the words of the Prophet (PBUH):
“Do 8 iy logs Lol
“the woman with irregular menstruation has to perform wudd’
(ablution) at the time of each prayer”,? and in another Hadith, he
says, “sSba JS Lagm dalaied”. “the woman with irregular
menstruation has to perform wudi’ (ablution) for each prayer.”
The aforesaid Qa‘idah applies to two such conflicting Hadiths. The
Hanafl School of thought have acted upon both texts. They said
that her ablution stretches over the duration of each prayer,

because in the first Hadith the word wagt (time) is mentioned,
while the second Hadith probably includes this meaning.

! Al-karkhi, Al-"Usiil, p. 317, maxim:37.
2Shawkani, Nayl Al-’awtar, v.1, p.322.
3 Abii Dawiid, Al-sunan, v.1, p.71.
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Fifth Qa‘idah:

“ON A plie @36 elall s Jus”
Changing the cause of the ownership is like changing
the self.

In other words, “Cke¥) AR 4 ey lawl) LBUEAN? _The
differences of causes are like the differences of
objects.!

The interpretation of the Qa‘idah: If the ‘cause’ or ‘means’ of
ownership of a thing changes, legally that thing will also be
deemed to have changed; although in reality the thing does not
change.This means: changing the cause of the ownership is like
changing the self. And the change of ownership is the same as the
change of the original thing. The difference in cause is the same as
the difference in being. Undoubtedly, the change in the cause of
ownership is a substitute for the change in the entity (of the thing)

and the law will be enacted accordingly.

As narrated in a Hadith, The Prophet went to Barirah (the freed
slave-girl of ‘A’ishah R. and her father) and she offered dates to
the prophet as a snack. In the meantime, he saw the meat being

cooked and boiled in a pot on a stove. Then the prophet asked:
ool o L J cstet VI
Will this meat have any part for me?

! Majallah Al-Ahkam Al-*Adaliyyah, v.28, section:98.
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She replied, O Messenger of Allah! This meat has been given to
me as sadaqah (charity). [But it is Haram for you to take from
charity].

s Ly o @l il ade Al Lo JUas

The Messenger of Allah said, “It is an object of charity for you but
a gift if you offer it to me.”! That means, it was a charity when you
received it, but it is not a thing of charity when it is in your
possession. So, when you give it to me, it will be a gift from you to
me. From this Hadith, it is understood that the change of
ownership necessitates the change of the essence of the original
thing. And this is the occasion for the initiation of a Qa‘idah
(maxim) of Figh or principle. That Qa‘idah (maxim) is,
Sl Jas plas @6 A e Jus

“Changing the cause of the ownership is like changing the self.”

Practical examplesof the Qa‘idah:

If a poor person receives goods of Zakat or sadaqah, he donates
them to a rich person or a person of Hashemite descent or gives
them as a gift or sells the goods to them; then the goods will be
valid for them. Because the entity has changed through the change
of ownership.

If a wealthy person donates sadaqah or Zakat goods to one of his
close relatives who dies after receiving the goods and the donated

sadaqah is returned to the sadaqah donor by inheritance, then he

' Bukhari, Al Jimi® Al-sahth, v.2, p.128, Hadith No-1493. Muslim, Al-sahih,
v.2,p.755.
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(the donor) will become the owner of them. But he will not miss
the reward of ‘sadaqah’.

The donor reserves the right to take back the donated items,
subject to the consent of the receiver or by a judge’s decision,
unless there is a hindrance. However, if the recipient sells the
donated item or donates it to someone else, then the first donor no
longer has the right to take back of the donation. Because, with the
transfer of the item from the recipient's ownership, it has legally
achieved a new status. Even if the donated item is in the hands of
the recipient through purchase or any other new ownership, the
first donor will no longer have the right to take it back. Similarly,
even if the recipient dies, the donor will not be able to take the
donation back. That property will be transferred to the ownership
of the recipient's heirs.

A seller sells a thing to another person. After the handover the
buyer sells the item to another person. Then he bought the thing
from the buyer again. After the purchase, the buyer noticed a
defect in the product, which was also present during the purchase
from the first seller. In such a situation, the buyer will not be able
to return the product due to this defect. This is because the buyer's

current ownership is not being determined by the first seller.
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Sixth Qa‘idah (maxim):
“alss el & BB

Circumvention vis-a-vis the unlawful is forbidden.!

The interpretation of the Qa‘idah:

In Islam, just as it is forbidden to adopt external means that lead to
Haram, so it is also forbidden to adopt all hidden means and
satanic tactics for the purpose of engaging in Haram (forbidden).
And this issue is known as ‘the use of tactics for the purpose of

gaining Haram (forbidden)’.

This Qa‘idah has a deep connection with the important principle of
the Shari‘ah, Sadd al-Zara'i" (blocking the means which may lead
to Haram things). For this reason, the motive behind the
prohibition of seeing, touching, meeting with the non-Mahram
woman (who are allowed to be married with) privately, and
women’s uncontrolled movement without veil, etc., is to block the
path of adultery forever. Because adopting Haram (forbidden)
hilah (strategy) is like cheating with Allah. And it is Haram to plot
against Allah.

The bottom line is that the purpose of forbidding anything in the
religion (Islam) is not to keep people in a corner; rather, to make
social life more orderly and cohesive so that justice may be
established, peace and security prevail, and the conduct of human

beings may be orderly in social life.

The Documentary Hadiths for the Qa‘idah (maxim):
a) The Messenger of Allah said:

"Yasuf Qardawi, Al-Halal wa al-Haram fi al-’Islam, p.32, Maxim No: 7.
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“Do not do the sin Jthat the Jews have committed. Do not make
lawful that which Allah has made unlawful by the least of your
tactics”.!

b) The Messenger of Allah said:

ot Sy ehcd i (8 5 Tl 1]
“Surely a group of people from my ummah will try to change the
name of alcohol and make it halal”.?
¢) In another saying of the Messenger of Allah:
— r;tigjnéﬁgi:;iauj A1 L 5
“There will come upon the people a time when they will think of

usury as halal in the name of business”.?

In the first Hadith, the prohibition of resemblance to the Jews is
alluded to: Allah forbade fishing for the Jews on Saturdays.
However, they were involved in this prohibited work through
various techniques. They used to dig various trenches on Fridays
so that fish could be stored in them on Saturdays. In this way they
would catch that fish on Sunday. Basically, this method was
Haram. Because it was a subterfuge adopted for the purpose of
achieving Haram. Therefore, naming any Haram object (for the
purpose of making it halal) other than its original name would be
considered as part of the heinous criminal tactics.

In this case, one of the amazing activities that are observed in the

present time is to call dance and nudity as ‘art’ and ‘fine art’, to

call wine as ‘spiritual drink” and to call interest as ‘profit’.

! Ibn Al-Qayyim, *Ighathah Al-lahfan fi Masa'id Al-shaytan, v.1, p.348.

2 Ahmad Ibn Hanbal, Al-munad, v.37, p.537, Hadith No: 22900; Aba Dawid,
Al-sunan, v.3, p.329, Hadith No: 3688, 3689.

3 Ibn Al-Qayyim, 'Ighdthah Al-lahfan fi Masa’id Al-shaytan, v.1, p.352.
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Seventh Qa‘idah (maxim):

“5}‘2_”5 ‘3 :,‘ il E&:—! é;'?’x-iﬁ”
The Prohibition of Things is due to their Impurity
and Harmfulness.’

The interpretation of the Qa‘idah: Allah has created mankind. It is
impossible to count the priceless blessings that He has bestowed
upon mankind. Therefore, he has the right to make anything halal
or Haram for human beings. He has the right to declare any
instruction or provision as an act of worship for them. In this case,
the servants have no right to disobey any of Allah’s commands or
to object to any of His provisions. In fact, this is the demand of
slavery to God. However, since Allah is the most merciful and
infinitely kind hearted to His servants, He has formulated Halal or
‘Haram’ provisions relating to any object in the light of logic. In
this case, special emphasis has been laid on the overall welfare of
the entire humanity. That is why He has made lawful for man only
that which is pure, best, and beneficial, and that which He has
made unlawful, that which is unholy, that which is evil.

It is true that Allah declared various sacred things forbidden for the
Jews. It was actually a punishment for them. Because they
disobeyed the commands and prohibitions of Allah and violated
the limits of what is lawful and unlawful set by Him.For this
reason, in the view of Islamic jurisprudence, it is well-established
that “the prohibition of an object is determined by focusing on its
inherent inferiority and harm.” So, what is absolutely harmful has

been identified as Haram and what is absolutely beneficial has

Yisuf Qardawi, Al-Halal wa al-Haram fi al-"Islam, p.27, Maxim No: 4.
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been declared halal. And that which is more evil than good is
forbidden. On the other hand, things that are more beneficial to the

welfare are recognized as halal.

It is true that all that Allah has forbidden is evil or harmful.
However, not all Muslims need to have a detailed knowledge of
this subject. Because, in many cases, the provisions of a subject
may be clear to one and may be vague to the other. It may be that
the faults and harms of a thing may not be revealed now, but it will
be revealed later. In this situation, it is the duty of a believer to
believe in the rulings set by Allah and to always utter this ’@yah
(verse) with a free heart:

by Linau

“We hear, and we obey.”"
For example, when Allah declared pork to be Haram, the Muslims
realized that since pork is dirty and inferior, it is Haram. However,
with the advancement of knowledge and science in the course of
time, it was discovered that pork contains a variety of deadly
insects and destructive toxins. So, it is proved here that the thing
which is forbidden in the Shari‘ah, must be dirty, inferior and
harmful.

The undisputed reality that emerges from the above discussion is
that the more science excels, and the newer scientific discoveries
are unveiled, the more the real beauty and uniqueness of the
rulings set by Islamic Shari‘ah, on halal and Haram will come to

light. And Islam is definitely a Din which is the way of life

! Siirah Al-niir: 51.
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bestowed by such an Entity Who is omniscient, wise, and merciful

to his servants.Allah SWT says:

55 5050 W0 ) oSN 00 o8 35 il 2 D 2 )
And Allah knows the wrongdoers f;om the right-doers; and if
Allah willed, He could have put you in hardship; and Allah is All-
Mighty, All-Wise.!

The Authentic Hadiths for theQa‘idah:
The Messenger of Allah (PBUH) said:

JB3 g 2865 5,500 3 51 S8 5511, E

“Guard against the three things which cause curse (i.e.) defecating

at the watering places, on the roadbeds and in the shades.”

In the early days, the meaning of this Hadith was so limited that
defecation in the three places mentioned is a very despicable act.
Such work is totally against politeness, gentle scholarship, and
sound conscience. However, with the development and
advancement of science, we have come to know that this work is

extremely harmful and risky for public health.

'Strah Al-Bagarah: 220.

? Ibn Majah, Al-sunan, v.1, p.119, Hadith No: 328; Abi Dawid, Al-sunan, v.1,

p.7, Hadith No: 26; Tirmidhi, Al-sunan, v.3, p.19, Hadith No: 1342; Hakim, Al-
mustadrak, v.1, p.273, Hadith No: 594; Bayhaqi, Al-sunan al-kubra, v.1, p.158,

Hadith No: 469.
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Eighth Qa‘idah (maxim):

«aI 391 aliadl die £55501 SN lBa 35 (s3I
Propriety takes the place of legal evidence when there
is no evidence.!

The lexical meaning of the word (,9_»—\11 (taharriyyu) is to search, to
desire, to get, and so on. It is called in Arabic ¢_~% (M (fulan
yataharra) “He is deliberately contemplating, wishing.” Another
use is Sl M8 (5 a5 (taharra fulan bi al-makan) meaning“he
stopped or stayed in the place.” In this sense, the word of Allah is-
€512 3956y

(Now those who submit their wills)—“they have sought out (the
path) of right conduct”.?

The eminent linguist ‘Allamah Jawhar in his interpretation of the
word ‘13555 mentioned in the verse says -'33& 3 1353 - that is, they

have aspirations and desires (of the right path).?

The jurists have given different definitions of ‘taharri’. Although
their words are different, all the definitions carry the same
meaning. ‘Allamah Nasafi said- “To grasp any one of the dubious
aspects of a subject is called Taharri** According to ’Imam
Sarakhsi: “In the terminology of Shari‘ah,‘taharri’is when it
becomes difficult to know the real state of an object, then try to
know its real state on the basis of strong ideas. So Taharriis a
document by which a general idea of a subject is acquired even if
one has not acquired real knowledge about it.”

!Al-kaSa‘ni, Badd’i'u Al-sana’i’, v.1, p.332.

2 Siirah Al-Al-jinn:14.

3 Al-jawhari, Al-gihah, v.6, p.2311.

4Najm al-din NaSa'fi, tilbah Al-talabah fi *istilah Al-fugaha, p.90.
3 Al-sarakhasi, Al-mabsiit, v.10, p.185.
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The authentic Hadiths for theQa‘idah:

The Messenger of Allah (PBUH) said:

“Gins 30 Bl B oo 128 il 5 oo ST AE B

=

“When any one of you is in doubt about his prayer, he should cast
his doubt aside and finish his prayer. Then he should perform two

]

prostrations (of Sahwii) after salutations (7aslim) to both sides™.

Practical examples:

If a worshiper misses the Zuhr (noon) and ‘Asr (afternoon) prayers
on two different days and fails to decide which one to do earlier, he
will act as guided by propriety (Taharri) as possible. Because it is
so doubtful for him to determine the order of the two missed
prayers that it will not be possible for him to reach a definite
conclusion in this matter. In this case, he has no choice but to go to
‘Taharri’. Therefore, in the absence of any other document,
‘Taharri” will be regarded as Shari‘ah compliant.

In the same way, if a person has doubts about determining the
Qiblah, then he should offer the prayer facing the direction to
which his inclination is strongest. Needless to say, in this case,
even if his heart is not sure about anything, such action of him will
be considered as action based on Shari‘ah documents.

’Imam Muhammad (Rah.) in his famous book ‘Kitab al-Asal’ said-
“It will also be lawful to go for Taharri on matters which come to

legitimacy in times of need.”

! Bukhari, Al Jami® Al-gahth, v.1, p.82.
2 Al-kaSa‘ni, Badd’i‘u Al-sana’t’, v.1, p.373.



Maxims of Islamic Jurisprudence 163
BB E

The following issues have been deduced by the scholars of

jurisprudence from the Qa‘idah in discussion:

a) If a traveler has two vessels, one sacred and the other impure,
then if he needs to drink water, he will do that from one of the
vessels after going for Taharri or well-thought-out decision. On
the other hand, he will not go for Taharri in case of performing the
ablution. Because, in case of the ablution, if it is impossible to use
water, soil can be used as an alternative. On the other hand, there is
no substitute for drinking water.!

b) If a person fears that if he goes for ablution, his (obligatory)
prayers will be missed or the Jumu‘ah salat (Friday prayers) will
be missed, then it will not be lawful for him to perform
tayammum. Because there are alternatives to the two types of
prayer mentioned above. On the other hand, if it is Eid or Janazah
(funeral) prayer, tayammum can be performed in the above

situation. Because there is no scope to repeat them.?

! *Umar Ibn Muhammad Al-khabbazi, Al-mugni fi "Usal al-figh, p.225.
2 Ibid, p.226.
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Ninth Qa‘idah (maxim):

“Wlad] BRI 3§ #085 daghi
Clash of Interest: the judicial acts must not be
tainted by accusations levelled against judges.’

It is well known that in the eyes of Islam, judgment is a very
important and risky term. It is through the application of justice
that the mutual conflicts between the people living in the society
are resolved, all avenues of harming each other are blocked, and
the right of the creditor is guaranteed to be returned to him
properly. The reason why it has become inevitable is that the
judicial process will be conducted fairly and equitably and the
basis for conducting it will be well-coordinated. In that process,
there will not be the slightest trace of corruption and doubt.

Basically, this aspect is the subject matter of Qa‘idah (maxim).

While distinguishing between the issues which have the
interference and authority of the administrator and the judge over
the people and the issues which do not have the authority,  Allamah
Qarafi (Rah.) said: “Which is subject to the authority and
interference of the administration and where Shari‘ah documents,
‘Hujjah’ (judicial documents) and external causes exist in support
of the exercise of power, but since the judge (or administrator) is in
danger of being questioned due to the decision such as giving the

decision on his own, the judgment will be revoked. This is

! Al-Qarifi, Al-furiiq, v.4, p.43.
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because, the Qa‘idah (maxim) is that slander unanimously

questions the functions of the judiciary.”’

There are several levels of slander in judicial proceedings. The
highest level will be considered unanimously. For example, to
pronounce judgment by the judge in his own favor. The lowest
level will be inconclusive. In this case too, there is no
disagreement. For example- to give judgment by the judge on
behalf of his neighbor. The middle ground, however, is of

disagreement.”

The Documentary Hadith for the Qa‘idah (maxim):
The Qa‘idah in discussion is derived from the following words of

the Prophet (PBUH). He said-

g ¥ k545 532 -
“The testimony of the opponent and the accused is not
admissible.”

! Ibid.
2 Tbid.
3 Ibn Abi Shaybah, Al-musannaf, v.10, p.678-679.
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Tenth Qa‘idah (maxim):
“*’b,lj éﬁji”
Affiliate should follow its origin.!
An object, whose existence is directly or indirectly loyal to
another, will follow the provision of the followed one because the
loyal object has no existence of its own. Pointing to this, ‘Allamah

Hamawi said: Affiliate should follow its origin i.e. it cannot be

separated from the origin in terms of ruling.?

Practical examples:
a) Since the calf is affiliated to the mother, the fetus will be
included in the sale of the pregnant cow. In this case, the calf will

not be sold at a different price.’

b) The right of roadway and water irrigation at the time of sale of
land will be subject to sale as ancillary matters. There is no need to

sell these two rights separately in the pure opinion.*

c) Anything added extra to the product after it is sold will be
considered the property of the buyer. Although the product is not

in the possession of the buyer yet.’

d) What is considered in Niyyah (the exercise of the will) is the

intention of the person to be followed, not of the follower. So,

! “Ali Haydar, Durar Al-hkkam sharh Majallah Al-’ahkam, v.1, p. 47.

? Al-hamawi, Ghamzu “uyiin al-basa’ir sharh al-’ Ashbah wa al-Nazad'ir, v.1,
p.154.

? Suyuti, Al-’Ashbah wa al-Naza’ir, p.117; Ibn Nujaym, Al-’Ashbah wa al-
Naza’ir, p.133.

* Ibn Nujaym, Al-’Ashbah wa al-Naza’ir, v.1, p.154.

> *Ali Haydar, Durar Al-hkkam sharh Majallah Al-’ahkam, v.1, p. 47.
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during travel, the intention of the owner will be enough for the
slave and the intention of the husband will be enough for the wife.
Similarly, the same rule applies to a person whose observance is
obligatory for others. Such as- king, army chief etc. For, the
provision of the one who is followed will be applicable to the

subordinate.!

! Al-kaSa‘ni, Bada’i'u Al-san@’i’, v.1, p.290.
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Chapter Four

Concerning Qawa‘id (maxims) starting with Arabic letter U (thaa)
(There is one Qa“idah under this chapter)

Qa‘idah (maxims):
“olall ColIE oy i
The Evident by proof is like the evident as seen by
your own eyes.!

The meaning of Qa‘idah (maxim) is that if a matter is proved by a
Shari‘ah document, it will be considered as a proven matter of
eyewitness. The word ‘burhan’ used in the Qa‘idah (maxim)
indicates the document pertaining to the judiciary, which is termed
as bayyinah (documentary evidence). That is to say, if an incident
is proved on the basis of Shari'ah documents in the Judicial
Council, it will be considered as a sensory real eventseen with
one's own eyes. As a result, the judge will announce the verdict on
the basis of that evidence because it is the duty of the judge to give

judgment on the basis of external evidence.

The documentary Hadiths for the Qa‘idah (maxim):
a) The Messenger of Allah (PBUH) said:

e 23 e G o3 o 0
"Actori incumbit onus probandi: The proof is due from the

claimant, and the oath is due from the one the claim is made

nl

against.

! Majallah Al-’Ahkam Al-‘Adaliyyah, p.25, Section: 75; Mustafa al-zarqa, al-
madkhal al-fight al-"am, v.2, p.1054; Tirmidhi, Al-sunan, v.3, p. 18-19, Hadith
No: 1340-1342.
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I am only a human being. Come to me for judgment in disputes. It

is often seen that some of you are more skilled and eloquent than

others (opponents) in presenting evidence. As a result, I decide in

his favor according to what I hear externally.?

The main point to consider in both the Hadiths is that if bayyinah
or the evidence produced before the Judicial Council was not
considered as Shari‘ah document and was not in the place of eye
evidence, then the Prophet (PBUH) would not have instructed to
present bayyinah, swear, and give verdict accordingly. Therefore,
it is clearly established that the matter proved by the Shari‘ah
documents is like the matter proved as eyewitness. In this way,
justice has been administered in order to make it easier for the
people. Because, if any evidence other than eyewitness were not
admissible, it would not be possible to guarantee the proper

protection of human rights.

Practical examples related to the Qa‘idah:

a) One person said: “I am the guarantor of what you owe to such
and such” and did not mention the exact amount of wealth in this
case. Then, if there is a dispute between the two, the plaintiff
submits the document to prove that he deserves one thousand

takas, then the kafil (guarantor) has to pay those one thousand

! Majallah Al-’Ahkam Al-‘Adaliyyah, section: 28, 29.
2 Bukhari, Al Jami® Al-sahih, v.9, p.25, Hadith No- 6968; Muslim, Al Jami® Al-
sahth, v.3, p.1337, Hadith No- 1713.



Maxims of Islamic Jurisprudence 170
>

takas. Because what is proved through documents is like the
proven matter seen with one’s own eyes.
Three results emerge from this principle:

= If the plaintiff is able to establish his claim with the documents,
then the refusal of the defendant will not be accepted.

= After the verdict is pronounced by the judge, no claim of the
defendant will be accepted against the judgment unless there is a
new source or reason for the claim.

* The said documentary judgment will also be applied to other
persons involved in the disputed case if they are subject to the
same motive of the judgement. Therefore, the incident will be
considered as proven in their trial as well.

b) If two witnesses testify against someone to the effect that he has
misappropriated or stolen another’s property or forcibly abducted
someone and the facts are proved on the basis of plausible
evidence, if the judge gives a verdict against him in this case, then
(as a defendant) neither his refusal will be acceptable nor any of
his claims challenging the aforesaid verdict will be heard. The
point to consider in this case is that if he sells or donates the
abductedor stolen item to a third party, he will be asked to return it

to the effect that the item is proven to be abductedor stolen.
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Chapter Five

Concerning Qawa‘id (maxims) starting with Arabic letter a2 (JTm)
(There are two Qawa‘id (maxims) under this chapter)

First Qa‘idah:
cJslaall yaii i3 e L5315 g Bgisl i3 £isa3ly a1
b Blaadl s o Lagiiials PAHE
Good and bad in Riba (usury) are alike, in some
mas’alas defective objects are considered as good
objects and in some masa’il (rulings) a sleeping
person is like a waking person.'

The authentic Hadith for the Qa‘idah (maxim):
The jurists derive the above Qa‘idah (maxim) from the following
statement of the Messenger of Allah (SAW):

~As

Firie (b v
#5o Geals b

“These (the six objects mentioned in the Hadith) are equal to good
and evil.” The well-known book ‘Hidayah’ mentions in the Riba
chapter- "The distinction between good and evil will not be taken
into consideration in these objects. Because, according to the
prevalence of the society, the difference between their good and
bad is not significant. Moreover, if these insignificant differences
are taken into account, the path of business transactions will be

blocked forever.”

| Ibn Nujaym, Al-’Ashbah wa al-Naza'ir, p. 499.

2 Al-mirginani, Al-hidayah, v.3, p.61-62; Ibn Hajar, Al-diraya fi takhrij *Ahadith
Al-Hidayah, v.2, p.165. Ibn Hajar says, the Hadith is not found with the
mentioned words, However, "Imam Muslim reported a Hadith with the authority
of Abil Sa‘id Khdri that aligns with the meaning of the mentioned words; the
Prophet (PBUH) says,
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Second Qa‘idah (maxims):
The crime of the domesticated animals does not
require compensation.'

The Qa‘idah (maxim) means- If a domesticated animal harms
someone's life or property on its own, then no one will be held
responsible. This is because such activities of the animal did not
occur due to any human action or error. The same ruling applies to

all animals.

The Qa‘idah (maxim) in discussion is one of the Qawa‘id
(maxims) that represents the principle of compensation in Islamic
jurisprudence. The word ‘jindyah’ means - an action which causes
destruction or loss of life and property. ‘4jma’ means four-limbed
animal. And Jubar means — vain/waste/squander. That is, no one

can be held responsible for that.

In the interpretation of the Qa‘idah (maxim), *Tmam ibn Daqiq al-
‘1d says, the word ‘al-Jubar’ means - in vain, an action that is not
compensable. And ‘Ajma’ is a mute animal? Narrated from
"‘Imam Malik, he said—“The meaning of the word Al-Jubar is that

there is no diyyah (blood money) in the action.”

“Gold is to be paid for by gold, silver by silver, wheat by wheat, barley by
barley, dates by dates, salt by salt, like by like, payment being made hand to
hand. He who made an addition to it, or asked for an addition, in fact dealt in
usury. The receiver and the giver are equally guilty.” (Muslim, Al-sahth, v.3,
p.1221, Hadith No- 1584).

! Majallah Al-’Ahkam Al-*Adaliyyah, p. 27, section: 94.

* Ibn Daqiq Al-"id, *ihkam al-’ahkam Sharh 'umdah al- *ahkam, v.1, p-380.

* Malik Bin Anas, Al-Mu’attah, v.2, p.869, Hadith No-12.
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The main point of the Qa‘idah (maxim) is that if a domestic
animal causes damage to one’s property, no one will be held
responsible for it. So, the owner cannot be blamed if the animal
destroys someone’s field. However, in this case, a group of jurists
have added the condition that if the animal is not under the control
of the owner. And if it damages someone’s property while in
control, the owner has to bear the compensation. Because the
owner was responsible for its maintenance and control. However,
if the animal escapes from the owner, whether it is during the day
or at night, the responsibility of compensation will not be on the
owner in all cases. According to some scholars, the issue of day
and night is considered here.Because, during the day, the
responsibility of looking after and protecting the farmfalls on the

owner. On the other hand, there is no such provision ‘at night’.

The Documentary Hadith for the Qa‘idah (maxim):
The aforesaid Qa‘idah (maxim) is basically a reflection of a
Hadith. The Hadith is-
S il
“No compensation is payable for animprudent conduct of a

domestic animal.”
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The above Qa‘idah is derived from this Hadith. Here are some
practical examples of this rule:

If a domestic animal eats the crops of a settlement while under
the control of the owner, he will have to bear the compensation as
it was with him. On the other hand, if the owner is not with the
animal, then he cannot be held responsible for the conduct.
However, if the incident took place at night, the provisions would
be different. (That is, under no circumstances will compensation be
levied on the owner.)

If two people tie their horses in a place prepared for this. Then if
one horse kills the other, then there will be no compensation for

the owner of the horse that killed.
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Chapter Six

Concerning Qawa‘id (maxims) starting with Arabic letter s>
(haa)
(There are three Qawa‘id (maxims) under this chapter.)

First Qa‘idah:
iy JahaS 33asdi
Benefit of Doubt: Punishments are averted due to
suspicions.!
The explanation of the Qa‘idahis that if there is any doubt about
the proof of a crime, then the sadd (punishment prescribed by
Shari‘ah,) will be abolished. (In such a case), it would be assumed
that the crime did not take place.The Qa‘idah (maxim) is also

described in other words. For example-

"Hudid is invalidated by suspicion."
This is because Islam emphasizes the need to abolish the ‘hadd’
(punishment prescribed by Shari‘ah) as muchas possible. The
Qa‘idah (maxim) in discussion is one of the (maxims) that are
most important in Islamic jurisprudence. Because the indescribable
greatness of the Islamic Shari‘ah, which emphasizes the overall
welfare of the servant and the simultaneous elimination of all evils,
is manifested through this Qa‘idah (maxim). If there is the
slightest suspicion of conviction for any reason, such as whipping,
‘qisas’ (killing or injuring a person for killing or injuring another),
then the hadd cannot be applied to the offender. Therefore, for a

person to be punished by bleeding, flogging or mutilation, etc., the

! Suyiti, Al-Ashbah wa al-Naza'ir, p.122.
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crime must be proved by irrefutable documents where there is no
trace of suspicion. It seems appropriate to mention the famous
Hadith of Ma‘iz Aslami in this context. The Prophet (PBUH)
repeatedly told him to return from his (adultery) confession. It is
clear from this that the withdrawal ofhis confession raises such
suspicions that the ‘hadd’ is inevitably invalidated. What the jurists
have deduced from this Hadith is that it is better for the judge to
suggest the confessor that it is better to repent to Allah than to
confess in public. In the Prophetic Sunnah (verbal and action

oriented) of the Prophet, we find the guidance of this principle.

The Authentic Hadiths Related to the Qa‘idah:
a) Narrated from Ibn ‘Abbas (R.); he said: The Messenger of
Allah (PBUH) said:

SR 524 15553)
“Avert ‘hadd’ (implementing a serious penalty) if there are
suspicions”.'
b) Narrated *Abi Hurayrah that the Messenger of Allah (PBUH)

said:
Akl B 555 153850

“Avert ‘hadd’ (implementing a serious penalty) as much as

possible.”?

! Al-Harithi, Musnad al-’imam al-a‘zam AbT Hanifah Al-nu‘man, v.1, p.184-
185, Hadith No- 127.
2 Ibn Majah, Al-sunan, v.2, p. 850, Hadith No- 2545.



Maxims of Islamic Jurisprudence 177

¢) Narrated “A’ishah (R.) that the Messenger of Allah (PBUH)

said:
T °"'"‘ 7 4‘0’/;2f atey <0 17 8 s ot s £7e 99
B 53 T2 oo 1305 B (B G Gately 2 3308013283

“Avert the legal penalties from the Muslims as much as possible, if
you find a way out for a Muslim, leave his way.”!
d) Narrated from Abdullah Ibn Mas‘tid (R.) in Hasan Sanad (the
chain of narrators):

-2 535 155530

“In case of doubt, avert ‘hadd’ (implementing a serious penalty).”

e) “Umar (R.) said-

£ .5 £ . g% .
-al3) Ol e d 3l ddy a3 Bl OY

“It is preferableto me to avert ‘hadd’ (implementing a serious

penalty) than to enforce it on suspicion.”

| Tirmidhi, Al-sunan, v.3, p.185, Hadith No-142; Al-Hakim Al-mustadrak, v.4,
p.426, Hadith no-8163; Bayhaqi, Al-sunan al-kubra, v.8, p.413, Hadith No-
17057.

? Musaddad, Al-musnad, p.132.
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Second Qa‘idah (maxim):
“BAATI B Hp O p3E Akl Y (3as1
No one's rights are revoked due to the passage of
time.

The basic principle of the entire divine law, especially the Islamic
law, is that no one’s rights are revoked as a result of the passage of
time because human rights are a permanent truth and the
ownership acquired based on this right is given by Allah, the
Sovereign. He gives power to whom He wills and takes away
power from whom He wills. Islamic jurists considered prolonging
the time as a principle only because it shuts the door for raising
new demands on the rights established over a certain period. Not to
revoke an established rightdue to the prolongation of the time.
Because, if the flow of time is prolonged, no Haram object
becomes halal. So, the original ownership will remain in the
custody of the owner. However, some scholars of the Hanafi
school think that the ‘hadd’ has been abolished due to the passage
of time. The following statement of “Umar (RA) proves that the
right is not revoked as a result of the passage of time. He said-
2568 bl ¥ 503 51
“The truth is eternal; nothing can invalidate it”.!

On this basis, one of the universally accepted principles of Islamic
law is the exclusive right of Qisas (retaliation) and diyyah (blood
donation) of the slave. And this right will be revoked either by
pardon or by compromise in exchange for money.

! Ibn Taymiyyah, Minhaj Al-sunnah, v.6, p.71; Al-dhahabi, Al-muhadhdhab,
v.8, p.4154; Ibn Al-Qayyim, "i'lam al-mu’aqqi‘in, v.1, p.89; Ibn Kathir, Musnad
Al-fartig, v.2, p.547.
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Third Qa‘idah (maxim):

“ladeg a4} il 3 5315 (&I
The Verdict invariably revoles with its causes in
affirmation and negation.

Explanation for the Qa“idah (maxim):

There are two types of Shari‘ah law: First: There is a definite
reason behind the formulation of a ruling, the reason which can be
ascertained from ‘Nass’ (Qur’an and Hadith) or thoughtful study.
Ibn al-Qayyim (may Allah be pleased with him) said: If the
legislator associates a provision with ‘sabab’ (cause) or ‘illah
(causation), then the provision will be abolished in the absence of
that ‘sabab’ or ‘illaat’. For example, since alcohol is an
intoxicating substance, ‘hadd’ (implementing a serious penalty)
has been made for it to be considered impure and limited. If the
intoxication is removed and the alcohol is converted into vinegar,
then the above two provisions will be repealed. Similarly, as a
result of the association with ‘Fisk’ (sinful deeds); the testimony
and Hadith narration of the person concerned will not be accepted.
However, if this defect is removed, both the relevant provisions
will be repealed.'

Second: Rulings we do not know their causes, and they are called
ta‘abbudr (the rulings beyond human reasoning or the rulings of
solid worships). Since the causation of such rulings is unknown,
their existence or non-existence will not be associated with
causation. For example, determining the number of raka'ah (a

single iteration of prescribed movements and supplications

! Ibn Al-Qayyim, ’i‘lam al-mu’aqgi‘in, v.5, p. 538.
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performed by Muslims) of the five daily prayers, determining the
amount of the wealth payable as Zakat (the exemption limit for the
payment of Zakat)." It should be noted that most of the rulings are
of the first type.
The Authentic Documents for the Qa‘idah (maxim):
The causation of any ruling is taken from the Shari‘ah, documents.
The Messenger of Allah (PBUH) said:

0155 KL G e )
(The cats are not impure), rather they are among the males and
females (animals) who go around among you."* In the same way,
the word of Allah-

£ LY G A 53V (&)

(Allah has ordained fay’ for a specific class), “so that the (wealth)

should not circulate (only) among your rich people.”

Examples Concerning the Qa‘idah (maxim):

1) The Prophet (PBUH) forbade eating jallalah (pets that are
accustomed to eating unclean food). If such an animal is kept
confined for a certain period of time and accustomed to eating
clean food, it will be unanimously halal. Because the reason for the
prohibition of Hadith was centered on impurity. Once the cause
was was removed, and the ruling of prohibition was also abolished.

2) It is universally acknowledged that alcohol, if converted into
vinegar on its own merits, 1s considered sacred. Because, if the
impurity is removed in any way, the relevant ruling will also be
repealed.

' *Abd Al-wahhab Khallaf, ‘ilmu "usil al-figh, p.62.

2Al-nasa’yi, Al -sunan, v.1, p.55, Hadith No- 68; Al-Darimi, Al -sunan, v.1,
p.571, Hadith No-763.

3 Siirah al-Hashr: 7.
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Chapter Seven

Concerning Qawa‘id (maxims) starting with Arabic letter #\5 (kha)
(There are threeQawa‘id (maxims) under this chapter.)

First Qa idah (maxim):
Sk 1 J3uodlt el Wldes 333 13) walghl 5
If Khabar al-Wahid (solitary report) contradicts
Shari‘ah recognized principles, it will be rejected.!

Khabar al-Wahid (solitary report) did not achieve the status of
mutawatir (successive narration), or mashhur (that is; it has only
one or a few (from two to five) transmitters in every fabaga of
its ’isnad).

The meaning of Qa‘idah (maxim): In the eyes of the Hanafs, if
Khabar al-wahid (solitary report) contradicts any general principle
recognized by Shari‘ah, it will be unacceptable.The overall
principle recognized by the Shari‘ah, has been referred to as
‘nafsul 'usuil’ in the Qa‘idah (maxim). It is to be noted that among
the 1ssues on which there are differences of opinion between the
Hanafi s and other ’'Imams, the issue under discussion is
significant. Therefore, the Khabar al-wahid (solitary report) that
will be contrary to any general principle recognized by Shari‘ah,
even if it is Sahth (authentic) in terms of narrative, will not be valid
in the eyes of HanafTs. This is because the Hadith which is narrated
from the Prophet (PBUH) in the Sahih source will be considered as

a self-established principle. So, it must be followed.

With this Qa“idah in mind, the Hanafi ‘ulama’ (scholars) did not

accept the Hadith regarding Musarrah (an animal whose breasts

I Al-Dabiisi, Ta’sis al-nazar, p.156.
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have been inflated with milk), where it is said that one should give
one Sa' (weighs approximately 2kg) of dates as compensation for
the milk that has been tapped. Because the Hadith is against the
overall principle of Shari‘ah. Such a statement is narrated from
‘Allamah Dabisi, ! basicly, this Hadith was identified as
contradicting the verses of the Qur’an and the famous Hadith. The

verses are:
SN P P E LM EERC R

“Then he who transgresses against you, punish him for his
transgression to the extent he has transgressed against you.”

And this is the famous Hadith: Jlaall éba-“ “Any profit goes to
the one who bears responsibility.” It is to be noted that if Khabar
al-wahid (solitary report) contradicts the principles of Shari‘ah, in
material matters and legal matters, it will be rejected. On the other
hand, in the religious affairs (for the purpose of pure worship) it

will be practicable. As is the Qa‘idah:

G PG SR S e s
In the case of religious affairs, Khabar al-wahid (solitary report)
will be considered a document as practicable. Needless to say, this
is a specific madhhab (school of thought) centered Qa‘idah, on the
basis of which the Hanafis have rejected the Hadith regarding
‘Musarrah’. Other 'Imams, on the other hand, hold different

views.According to them, the Hadith will be implemented in the

! Ibn Nujaym, Al-’ashbah wa al-Naza'ir, p.499; Al-dabisi, Ta’sis al-nazar,
p.156.
2 Stirah al-bagarah: 194.
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way it has been narrated.As narrated by’ Abl Hurayrahh (R), the
Messenger of Allah (PBUH) said:

“ ol e Lol (a2 5,5 1835 RNVt 15 L S B5ah g 2 27

“If anybody buys Musarrah (an animal whose breasts have been
inflated with milk), he has the liberty (to cancel the purchase).If he
wants, he can give it back after milking.However, he has to give

2 1

one Sa‘ (approximately 2kg) of dates with it”.

The Authentic Hadith for the Qa‘idah:
The Messenger of Allah (PBUH) said:
Qa1

“Any profit goes to the one who bears responsibility.”” There are
other sources in the Hadith- “A man bought a slave, and he
remained with him for a few days. He then found defect in him. He
brought the case to the Prophet (PBUH). At that time, he (PBUH)
returned the slave to his seller. The man said: Messenger of Allah,
this man has been benefited by my slave. In reply, the Prophet
(PBUH) said, “The one who took the risk of maintaining will get
the profit.” It is to be noted that this statement of the Hanafi school
of thought (if the Khabar al-wahid (solitary report) contradicts the
overall principles of Shari‘ah, it will not be accepted) will be taken
into legal consideration. On the other hand, though the Khabar al-

! Al-tirmidhi, Al-sunan, v.3, p.553.

2 Ibn Hanbal, Al-munad, v.40, p.272, Hadith No-24224; Ibn Majah, Al-sunan,
v.2, p.754; Abi Dawid, Al-sunan, v.3, p.284, Hadith No: 3508-3510; Tirmidhi,
Al-sunan, v.2, p.572-573, Hadith No: 1285-1286; Al-naSa‘’1, al-sunan, v.7,
p.254, Hadith No:4490; Ibn Hibban, Al-musnad al-sahih, v.11, p.298, Hadith
No: 4927.
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wahid iscontrary to the general principles of Shari‘ah, in the case
of diyanah or religious matters (for the purpose of pure worship) it
is practicable. (That is, the judge will not be able to give a verdict
on basis of the Khabar al-wahid (solitary report), but at personal

level one can follow for the purpose of worship).
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Second Qa‘idah (maxim):
“asle ghdian 7 (8l (JWI o § (o281 Bs”
If the judge is wrong, the compensation will be borne

by Baitul Maal (Islamic State treasury). That is, the
judge will not be liable for compensation.’

It is the most important Qa‘idah (maxim) related to the judiciary.
Because it’s role in handling various crisis situations from
administrators and judges is undeniable. ’Imam Jamal Al-din Al-
Husayr (RA.) said, “If there is any mistake in the judgment, the
judge will not have to bear the compensation because, he has been
appointed as a representative of Shari‘ah, to perform work in the
interest of others. In this case, it is not possible for him to be

completely free from mistakes.

On the one hand, it is definitely impossible for the judiciary to be
flawless. So, if there is any mistake to be compensated, then the
position of the judge will be tarnished in the eyes of the people. As
a result, people will refrain from taking this position.Then the
implementation of the rules and regulations and the protection of
the public interest will be hampered and above all the major
responsibilities like the establishment of the rights of the Shari‘ah,
will become ineffective. Therefore, if the responsibility of
compensation does not fall on the shoulders of the judge, then it
should fall on the shoulders of the person in whose interest the
decision was made for a justifiable reason. Because, on his behalf,

the judge acted as a lawyer or a representative.

! Muhamiid ’Afendi Hamzah, Al-fard’id al-bahiyyah fT al-qawa‘id al-fighiyyah,
p.319.
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Needless to say that the duties that are attached to the lawyer while
performing the assigned duties (financial matters) are returned to
him by the client or the employer. However, since the proceedings
are conducted in the interest of the common people (instead of a
specific person), the state treasury will bear all the losses incurred
in this case as the property of treasury is the property of the
people.!

The Documentary Hadith for the Qa‘idah (maxim):
The Hadith that can be used to substantiate the above rule is as

follows:

The Prophet (PBUH) says,

wref iy Tt 586 e 13 it o6 _;L.p\ S e e )
“When a judge utilizes his skill of ]udgement and comes to a right
decision, he will have a double reward, but when he uses his

judgement and commits a mistake, he will have a single reward.”?

It is clear from the Hadith that if the administrator or the judge
makes a mistake in giving the verdict, they will not be forced to
pay compensation for it. The discussion on this Qa‘idah has been
mentioned more than once in the book titled ‘Qawa 'id al-'Ahkam
Ji masalih al-’"Anam’ by ’Imam ‘Izzuddin. Here are two examples

from this book, where the discussion of this Qa‘idah takes place.

First: In case of loss of life or property by the 'Imam or the judge

(due to wrong decision) while doing the work of the people, the

! Jamal Al-din al-husayri, Al-tahrir sharh al-jami® al-kabir; *Ali Ahmad Al-
nadwi, Al-qawa'id wa al-dawabit al-fighiyyah al-waridah f1 al-tahrir sharh al-
jami* al-kabir, p.205.

2 Muslim, Al-sahih, v.3, p.1342, Hadith No: 1712.



Maxims of Islamic Jurisprudence 187

responsibility will be on state treasury; neither the "Imam nor the
judge will be responsible for the loss. Because, since they are
engaged in the work of the Muslims, their mistakes will be
considered as the mistakes of the people. Moreover, if the judge is
held responsible for the wrong decisions in the judiciary, he will

face severe consequences.

Second: It is a compensable offense to exert influence on a
property without the consent of the owner. However, such a
provision is not applicable in the case of a judge or his
representative. Even if a judge or his representative interferes with
someone's property, they will not be held liable, even if it is proved
wrong from a judicial point of view. Because compensation or
fines will be so difficult for them that they will refrain from taking

the responsibility of looking after human resources.'

| Tbn ‘Abd al-salam, Qawa‘id Al-’ahkam fi masalih al-’anam, v.2, p.194-196.



Maxims of Islamic Jurisprudence 188

Third Qa‘idah (maxim):

“{)L’NEG-H;' ’Ebs“jiss
The right to profit is acquired on the condition of
bearing (profit-loss) risk.!

The explanation of the Qa‘idah (maxim):

The income or crop that comes from human ownership is called
‘Kharaj’, such as- crop of land, milk, or baby of an animal, rent of
land etc. Ibn Nuzaym said in his book Al-’ashbah wa al-naza’ir:
“Anything that comes out of an object is called ‘Khardj’ of that
object. So, the fruit produced from the tree is its Khardj, the milk
and the offspring from animals are also Kharaj. In short, the profit
derived from the object is its ‘Khardj’. And the word ‘daman’
means to take responsibility for expenses or maintenance. For
example, taking care of animals and bearing the cost of cultivating

land.”

‘All "Ahmad Nadwi, in his book A4/- Qawa'id -al-Fighiyyah,
quotes ‘Allamah ZarkashT as saying: “The assets, profits, and crops
produced from the goods sold will be the property of the buyer,
since he has borne the risk and responsibility for the profit and loss
of that product. In addition, he would be responsible for the
damage of the product sold. However, he will also enjoy the

]

benefits.” Because the basic principle is — “Profit will be

determined on the basis of risk-taking loss.”

' Majallah Al-’Ahkam Al-*Adaliyyah, p.26, section: 85: Ibn Nujaym, Al-
"ashbah wa al-Naza’ir, p.175; Suyiiti Al-ashbah wa al-nazayir, p.135.
? Majallah Al-’Ahkam Al-‘Adaliyyah, p.26, section: 87.
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The Documentary Hadith for the Qa‘idah (maxim):
The Messenger of Allah (PBUH) said: glaalls ! Al

“Any profit goes to the one who bears responsibility.” There are
other sources in the Hadith- “A man bought a slave, and he
remained with him for a few days. He then found defect in him. He
‘brought the case to the Prophet (PBUH). At that time, he (PBUH)
returned the slave to his seller. The man said: Messenger of Allah,
this man has been benefited by my slave. The Messenger of Allah
(PBHU) then said: In reply, the Prophet (PBUH) said, “The one

3]

who took the risk of maintaining it will get the profit.

In the words of Muhammad Tahir al-Atasi, the essence of the
Hadith is: “When the expense of an item is under the responsibility
of a person; if there is any damage to the item, the responsibility
will be on him. It is said: - ‘4laia (4 43 which means, his
responsibility will be included in his custody. On the other hand,
all the profits of that object will be fixed for him, whether he will
benefit directly from it or will benefit from it by reaping the

harvest.”

| Ibn Hanbal, Al-munad, v.40, p.272, Hadith No-24224; Tbn Majah, Al-sunan,
v.2, p.754; Aba Dawiid, Al-sunan, v.3, p.284, Hadith No: 3508-3510; Tirmidhi,
Al-sunan, v.2, p.572-573, Hadith No: 1285-1286; Al-naSa’1, al-sunan, v.7,
p.254, Hadith No:4490; Ibn Hibban, Al-musnad al-sahih, v.11, p.298, Hadith
No: 4927.
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Examples of concerning Qa‘idah:

If the buyer returns a vehicle on the basis of ‘Khiyar al-‘ayb’
(Jurisdiction to return the goods due to defect), he will not have to
pay the rent even if he has already used it for some time. Because,
if the vehicle was damaged before the return, it would be assumed
that it was damaged from his assets. In short, if someone takes
responsibility and risk for something, all its profits will be owned
by the person who has borne the responsibility and risk. It is to be
noted that if the goods sold are damaged after the buyer becomes
aware of the defect, then the jurisdiction to return the goods will no
longer remain.

A person buys an animal and uses it for his own use. If any
defect is found in the animal after a few days, the buyer can return
it and get the full price back. On the other hand, the seller will not
get anything back except the animal.



Chapter Eight

Concerning Qawi‘id (maxims) starting with Arabic letter Jha (dal)
(There are two Qa‘idahs)

First Qa‘idah (maxim):
«BEY) e Ealad ooi3dl e Al Y5
To the Hanafi scholars, the general (‘*Am)

provision/inference is deemed irrefutable in all the
issues under it.

The aforesaid principle has assumed the status of a ‘disputable’
one due to the differing and contrasting outlooks by the Islamic
jurisprudence scholars as they added different attributes and
conditions to the principle, and the result is, the principle is not an

absolutely acceptable one.

It is important to note thatthe maxim in the discussion, though not
unanimously accepted to all scholars, plays a vital role in the
practical mas’alas of Islamic jurisprudence. Islamic Juruists
derived these practical masa’il (furii") from the detailed proof (al-
*adillah al-tafsiliyyah) of Shari‘ah based on fundamental maxim in

the discussion.

The Hanafi scholars accept the general instruction to be irrefutable
in all issues under it. As the General Instruction in the Qur’an and
the Sunnah (Sunnah Mutawdtir) is irrefutable proof and evidence,
it is not legal to invalidate the general instruction by any
hypothetical proof such as Khabr Wahid (solitary reports) or
Qiyas. The Hanafis base their ruling on irrefutability of the

General Instruction on the basic linguistic style of word formation
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for expressing the meanings. As the ‘General Instruction’ refers to
the inclusion of integrative meaning, it will be accepted

indisputably regarding all the issues under the principle.'

As all the Arabic words expressing the integrative meanings may
again be used to give ‘defined and limited meanings’, the Arabic
word for General Instruction (‘Am), if made limited, is sure to
create confusions for the users. Under the circumstances, the
diction of ‘Am (General Instruction) will be responsible for
misleading the audiences, the listeners or the readers will fail to
understand the real meanings and objectives behind the use of the
‘Amword(s). Besides, majority of the statements and rulings in
Islamic Shari‘ah is general (‘4m) and this is why it is not
acceptable to limit the inclusiveness of General Instruction of

Shari‘ah, without any authentic evidence and proofs.?

! *Ala al-din al-Bukhari, Kashf al-"** Asrar sharh ’Usil al-bazdawi, v.1, p.305;
Muhammad al-khudari, *Usal al-figh, v.1, p.40.
? Al-mahbiibi, Sharh al-talwih ‘ala al-tawdth, v.1, p.40.
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Evidential Hadiths for the Principle:

The Hanafi scholars mention ‘Umar’s (R) statement about Fatimah
Bint Qays (R). It is narrated that Fatimah Bint Qays (R) says, “The
Prophet (PBUH) did not pass ruling for providing the sustenance
after she was divorced.” Upon hearing this, ‘Umar (R) said, “We
cannot avoid following the instructions in the Qur’an and the
Sunnah depending on the statement of the woman. She could not
remember the Hadith or might have forgotten it”.! The General
Instruction (‘Am) is she would be entitled to lodging and
sustenance after her divorce.” Islamic jurists conclude that “‘Umar’s

(R) statement did not limit the inclusiveness of the Qur’anic verse:

“[ et them live where you live "during their waiting period’,

according to your means.”

| Muslim Al-sahih, v. 2, p.1118, Hadith No- 1480.
2 Siirah al-talaq: 6.
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Second Qa‘idah (maxim):

“dlBxly adlgddl S &5 oal3dl e A1 &1y5»
The General Plzovision/Inference, according to Shafi‘i
and Hanbali schools of thoughts, is speculative/
hypothetical for all the issues under it.

The majority of the "Imams consider the General Instruction (‘Am)
to be speculative/ hypothetical for the issues under it.! Their
opinion is the speculative proofs (dalil zanni) such as Khabr Wahid
(solitary report) and Qiyas can limit the inclusiveness of ‘Am. And
therefore, the ruling out of General Instruction along with the
issues under it will not be definitive or absolute. They argue that
no confirmed ruling can be passed where any question of
probability does exist. As commonly found, most of the general
statements of the Qur’an and the Sunnah are defined and limited.
Even they claim that all the general statements or instructions are

found to be defined and limited on some issues.

Evidential Proofs of the Qa‘idah:

The Shafi‘T and Hanbal’Imams claim that there was common
agreement among the Companions of the Prophet (PBUH)
regarding specification of the General Instructions (‘Am) in the
Qur’an by the Khabr Wahid (solitary reports). And this practice of
specification and limiting was common among them without any
objection from any comer, and this unbarred practice of

specification proves their consent to the agreement.

! Abi Zuhrah, ’Ustl al-figh, p.158.
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For example, the following specification of the Qur’anic text by
the Hadith may be examined to prove the claim of the Shafi‘T and
Hanbali’Imams. The Qur’an says,
w5536 K J 5
“Besides these, it is lawful for you to marry other women”." The
general instruction of this Qur’an is limited, defined and specified
by the following Hadith by Abt Hurayrah (R):
s Yy e e S
“Do not marry the woman when you are married to her paternal or

maternal aunts.”?

Another example may be the specification of the following
‘General Instruction’ in the Qur’an by the Hadith. The Qur’an
declares,

$lapl 1350306 45 L2015 BLidls
“As for the thief -male or female - cut off the hands of both.” The
Companions of the Prophet (PBUH) limited the General
Instruction (‘Am) by the following Hadith:

“Iaglad s Xt \J\ das N> “You cannot cut off the hands of the

thief unless he steals more than one fourth of the Dinar (Golden

coin) or more”.*

! Siirah al-nSa‘’: 24.

2 Muslim Al-sahih, v. 2, p.10298, Hadith No- 1408.

3 Sirah al-Ma’idah: 38.

4 Bukhari, Al Jami® Al-sahih, v.8, p.160, Hadith No: 6789-6790; Muslim, Al-
sahih, v. 3, p.1312-1313, Hadith No- 1684.
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Some Practical Examples of the Qa‘idah (maxim):

Regarding the ruling of the animals slaughtered without the
name of Allah.
The Hanafi school of thought, following their ruling on the
acceptability of the General Instruction (‘Am), is of the opinion
that the animals slaughtered intentionally without the name of
Allah is not allowed to be eaten. They follow the Qur’anic

statement,
45 ‘U) e 47 )g_}_,’ rj s I,Bb S!}}@ “And do not eat that on

which Allah’s name has not been mentioned, and indeed that is

disobedience”.!

The clear instruction of the text of the Qur’an is it is not religiously
allowed to eat the meat of the animals slaughtered without
pronouncing the name of Allah, be the slaughterera Muslim or
non-Muslim, be there the exclusion of the name of Allah
intentional or unintentional. They base their ruling on the
acceptability of the General Instruction (‘Am) in all the issues

covered by it.

On the other hand, the Shafi‘T and Hanbalis chools of thought state
that it is Sunnah to pronounce the name of Allah. Therefore, if any
animal is slaughtered without the pronouncement of the name of
Allah, it is religiously allowed to be eatable. They claim that the
generality and commonness of the mentioned verse is specified by

the Hadiths based on their maxim “the general instruction (‘Am) is

! Stirah al-’an‘am: 121.
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commonly speculative”. Hence, it is permissible to be specified

and limited by hypothetical evidence.

Regarding safety of life to the person taking shelter in the
Haram (Holy Place)
The Hanafi scholars state that Qisas (death penality) is not be to be
meted out to the person taking shelter inside the Holy Place of
Makkah. The authority should wait until the killer himself comes
out of the place, and death penalty can be implemented on the
killer when he is found outside the Haram. Despite proven criminal

action, he is entitled to the temporary safety of life as the Qur’an
ensures his safety in the following line: 4G G& 233 (azp

“Whoever seeks refuge therein will be protected by the laws of

2]

amnesty.

On the other hand, 'Imam al-Shafi‘1 limits and specifies the rulings
of the Qur’anic statement by the Qiyas (Rational Reasoning), since
Shafi‘T school of thought considers the General Instruction (‘Am)
to be hypothetical and hence can be specified by the Qiyas

(Rational Reasoning).

I Stirah ’al-‘imran: 97.
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Chapter Nine

Concerning Qawa‘id (maxims) starting with Arabic letter s, (RAY)

(There are two Qa‘idah)

First Qa‘idah:
“addlse dhaad gf & Sl HESY Causdl 3y
The Hadith will not be acceptable if the narrator
denies his narration or engages himself in the
activities contrary to the Hadith.'

Shaykh ’Abil Hasan Al-Karkhi, a group of Hanafi scholars and
"Imam ’Ahmad support this basic principle. If the narrator of the
Hadith is found hesitant about his narration saying that he cannot
remember having narrated the Hadith, the action according to the
Hadith will not be acceptable; rather the Hadith itself will be
negated. *Imam Shafi‘T (Rah) and 'Imam Malik (Rah.) say that in
the case of authentic narrator, even though the main narrator denies
narration, any narrator in the narration chain will be acceptable and
the action according to the Hadith is acceptable. The Hadith of
‘Dhul yadayn’ () 3) is a good instance of this principle. The
Prophet (PBUH) did not accept the inquiry by ‘Dhul yadayn® ( s?
o)) when he asked the Prophet (PBUH),

il Jgmy b Capnd ol 33all @ padl ("Has the prayer been reduced or
have you forgotten?") The prophet (PBUH) replied, “neither
happened”. Then ‘Dhul yadayn’ (0= s°) repeated, “something
must have happened”, then, the Prophet (PBUH) asked ’ Abii Bakar
and ‘Umar (R), “is it true what Dhul yadayn says?” they replied,

! Al-sarkhasi, Al-"Usil, v.2.p.3.
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“Yes!”! At this point, the Prophet (PBUH) changed his mind after

consultation.

Many Hadith Scholars also accept this type of Hadith. Suhayl
Bin ’Abl Salih from his father and he narrated from ’Abi

Hurayrah,
“Onadly aalally o g adde ) Lo il Jgury 017

“The Messenger of Allah judged based on a witness

and an oath.”?

The Hadith is narrated by Rabi‘ah from Suhayl but Suhail
later told Rabi‘ah, “I cannot remember narrating the Hadith”.
Though Suhayl forgot the narration, he used to quote the
Hadith saying, “Rabi‘ah narrated the Hadith from me and me

from my father”.?

Based on this principle, differences of opinion on the
following issues (Masa’lah) are seen among the Islamic

jurisprudence scholars:

Marriage without the consent of the guardians, inheritance
decision through witness and oath, washing of the pots licked

by the dog, breastfeeding of the grown-up child and the breast

milk of wife during the sexual intercourse with the husband.

! Tbn M3jah, Al-sunan, v.1, p.383-384, Hadith No: 1214-1215.

2 Ibn Majah, Al-sunan, v.2, p.793, Hadith No: 2368; Aba Dawiid, Al-sunan, v.3,
p-309, Hadith No: 3610; Tirmidhi, Al-sunan, v.3, p.20, Hadith No:1343.

3 Abii Al-thana’ Al-’agbahani, Bayan al-mukhtasar Sharh Mukhtasar Ibn al-
hajib, v.1, p.739.
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Evidential Hadiths on the Qa‘idah (maxim):

The principle that a Hadith will be invalid due to the denial or
forgetfulness of the main/ first narrator in the chain of narrations’,
is substantiated by the Hadith narrated by ‘Ammar Ibn Yasir (R)
but denied by ‘Umar (R). In the Hadith, ‘Ammar (R) said to ‘Umar
(R),

e Snazs U Ll s oI il LS cele i s Ui iy e 3 3l U3 S35 L
oy s Ol dheitmy Wl iy ade ) Jo @2l QB edoy LA G
e 0 s e b 40 31 £ pae b " huiSy gy Lo g o5 65 3 42 Y)

PROTRN
"Do you remember that you and I (became Junub while both of us)
were together on a journey and you didn't pray but I rolled myself
on the ground and prayed? I informed the Prophet about it and he
said, ‘It would have been sufficient for you to do like this.” The
Prophet then stroked lightly the earth with his hands and then blew
off the dust and passed his hands over his face and hands™. At this
point, ‘Umar (R) said, ‘Ammar, Fear Allah” and ‘Ammar replied,

“If you want, I will not narrate the Hadith in future.”’

It is to be noted that ‘Umar (R) did not accept the Hadith by
‘Ammar (R) though ‘Ammar (R) was an authentic and reliable
narrator of the Hadith. And “‘Umar (R) followed his decision that
ia (ritually impure person due to seminal discharge) will not have
Tayammum for purity, rather wait for the availability of water.

This issue proves that the Hadith denied by the main narrator will

! Muslim Al-sahih, v. 1, p. 280, Hadith No- 368.
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not be acceptable even the secondary narrator is authentic and

reliable.!

Differences of opinion are found in the following two cases as
well:
If the narrator denies his own narration.

If the narrator acted contrary to the Hadiths he narrated.

The difference of opinion among the scholars is only under the
condition when the narrator acts opposite to Hadith after he has
narrated but if his contrasting action is before the narration of the

Hadith, the Hadith is agreed on to be acceptable.

One of the disputed issues based on this maxim is the marriage
without the consent of the guardians. Majority of the Islamic
jurisprudence scholars are of the opinion that this type of marriage
is null and void according to the Hadith by ‘A’ishah (R). She
narrates, the Messenger of Allah said,

L LIS ¢ bl L5 ¢ bl Lem T3 L 5 03] s oS3l il 1
“If any woman marries without the consent of her guardians, her
marriage is deemed ‘null and void”.?

But majority of the Hanafl scholars say, “The marriage without the
consent of the guardians will be valid”. They support their claim
by the Hadith of the Prophet (PBUH) “lels (3o L 3al ¥ -The

! “Ala al-din al-Bukhari, Kashf al-"*" Asrar sharh *Usil al-bazdawi, v.3, p.61.

2 Ahmad Ibn Hanbal, Al-munad, v.43, p.199, Hadith No:25326; Ibn Majah, Al-
sunan, v.1, p.605, Hadith No: 1879; Abli Dawiid, Al-sunan, v.2, p.229, Hadith
No: 2083; Tirmidhi, Al-sunan, v.2, p.398, Hadith No: 1102.
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adult woman have more rights than her guardians to her own

marriage.”!

Hanafi scholars preferred the aforementioned Hadith to “A’ishah’s
(R) Hadith as she was found to have acted contrary to her
narration. And the issue of negation of narration by the narrator
himself is available in ‘A’ishah’s case. The Hadith by ‘A’ishah (R)
passed down through the narrator chains of ‘A’ishah (R), “Urwah
(R) and Zuhri (R). But in response to Juhri’s query by Ibn Jurayj
(R), Juhri (R) denied narrating the Hadith.?

Another issue of dispute related to this principle is the washing
decision of the pot licked by the dog. *Imam Malik (Rah.), 'Imam
’Ahmad (Rah.) and ’Imam Shafi'T (Rah.) agree that seven-time
washing is required to ritually purify the dog licked pots. The
statement by the three *Imams is supported by the Hadith by *Abu
Hurayrah (R):
O o o Al 3 434k a2} 3 RN 1 1817

“The things in the dog licked pot should be thrown away and the
pot is to be washed seven times™. But the scholars did not accept
this Hadith by ’Abti Hurayrah since the narrator of the Hadith
acted contrary to the statement in the Hadith. A Hadith narrated by
’Imam Tahawi and Daru Qutni (Rah.) shows that *Ab@i Hurayrah

himself used to wash the dog licked pot three times’-

1y L3 42 gl (30 ity A"

! Muslim Al-sahih, v. 2, p.1037, Hadith No-1421.
2 Shawkant, Nayl Al-’awtar, v.2, p.142.
31bid., v.1, p.51.
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An important issue of this category is the ruling on the breastmilk
of a woman. The issue is whether the husband, father and
grandfather of the husband of a woman who breastfeed a female
child can marry the female child at her grown age. Or the
prohibition is limited to only the sons’ and relatives of

breastfeeding mothers’s previous relation (husband).

Majority scholars are of the opinion that it is ‘Haram’ for the the
husband, the father and the grandfather of the husband of a woman
who breastfed a female child to marry her at her adult age. Even it
applies to the sons of the woman from her previous marriages. This
ruling is supported by the Hadith by ‘A’ishah (R):
355 of an dela)l go L sy dede 03ty slor uadl) Gl T il o
Sl @5 15T oy ke il Lo il g sl s ) 03T 0 ol 108 ol
AR L_;J.-is “eins
“After the revelation of the veil verses of the Qur’an, ’Aflah,
brother of ’Abil Qays who is “A’ishah’s (R) cousin in terms of
breastfeeding relatedness, asks for permission to enter her house.
‘A’ishah (R) refused the permission. Upon informing the
Messenger of Allah (PBUH), he asked me to allow ’Aflah inside
the house.”' The Hadith shows that *A’ishah (R) contradicted her

narration of Hadith in her action.

! Bukhari, Al Jami® Al-sahih, v.8, p.10, Hadith No: 5103; Muslim, Al-
sahih, v. 3, p.1059, Hadith No- 1445; Ibn Majah, Al-sunan, v.1, p.627,
Hadith No: 1948.
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Second Qa‘idah (maxim):

Lagod eyl g aady (31 Lelasl s lgad (£15 pasyl Of JuoI”
oo S Ll ldag s‘_,lqayl ey Yl ole Lgie ] Jsi
“P.LaJl
The primary ruling of illegality is imposed again if the
conditions allowing relaxation in Islamic Shari‘ah is removed.
(It is an important chapter of Khowledge)

Imam Khattabi mentioned the principle in the interpretation

of the following Hadith of the Prophet (PBUH):

“IST M cles 6 a0 ela G s, andy 13)”

“Do not eat your prey if it drowns and dies” and this proves
that this Hadith is the evidential proof of the Qa‘idah
(maxim).!

"Imam Khattdbi’s basic argument is that the Prophet (PBUH)
forbade eating the dead animal found in water because the
animal might have drowned and died due to it. Similarly, it is
forbidden to eat the dead animal without having any sign of
the arrow on the dead body. And the principle is that in the
case of the relaxation of Shari‘ah, the conditions under which

the relaxation was allowed should be followed strictly.”

The discussion above points to the fact that the imported meat

would be considered legally uneatable in the light of Islamic

! Abi Dawiid, Al-sunan, v.3, p.109, Hadith No: 2850; Bukhari, Al Jami® Al-
sahih, Hadith No:5484; Muslim, Al-sahih, v. 3, p.1531, Hadith No- 1929;
Tirmidhi, Al-sunan, Hadith No: 1469.

2 Al-khattabi, Ma‘alim al-sunan, v.4, p.125.
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Shari‘ah if the slaughterer of the animal is non-Muslim or not
Ahl Kitab (Jewish or Christian), or the religious identity of the

slaughterer remains undisclosed.

The imported meant may be legally eatable (Halal) in Islamic
Shari‘ah, if the majority of the people of the country (the
meat is imported from) are Muslims or 4h! Kitab or are used
to slaughtering the animal according to Shari‘ah. But if the
people follow the system not compliant with Islamic Shari‘ah,
the imported meat is ‘Haram’ (uneatable). For example,
killing animals by suffocation, by striking the head with hard
metals or by electric shock makes the meat of the animal
‘Haram’. Even the ignorance of the system of slaughtering
the animal ends up in making the imported meat uneatable

according to Islam.
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Chapter Ten

Comcerning Qawi‘id (maxims) starting with Arabic letter #'J (Z3’)
(There is One Qa‘idah (maxim))

First Qa‘idah (maxim):
L Bewd piad Yo ¢ ALY wis Lewd gLyl ua.i." e 5.:13}]1”
“QJ"‘Ql
Any addition to the text is null and void to the Hanafi
scholars while others accept the addition.

Any addition to the evidence of Shari‘ah, might be acceptably
independent or heterogeneous. For example, preference to the
payment of Zakah to the prayer shall not be taken to be nullifying.
The Islamic scholars agree to the fact that any addition of ‘ibadah
to another ‘ibadah does not abrogate the addition. If the addition is
found homogenous, it shall not abrogate the principle of ‘ibada
according to the majority of the scholars. The example might be
addition of optional prayer to the obligatory five-time prayers. But
there are three types of opinions among the scholars on the ruling
of addition to the evidence of Shari‘ah, if the addition is found

dependent:

The addition is valid as thought by the Shafii, Maliki and
Hanbalt scholars.

This category of addition will be treated ‘abrogated’. SarakhsT in
his Al-'Usiil states, “It is abrogated due to its addition to the text.
We think it so because it explains the text but abrogates the

meaning and ruling, be the addition to the text or to the
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interpretation of the text and the resultant ruling as per the
addition. !

If the addition to the text nullifies the contrasting text of similar
status, the addition shall be considered ‘void’. The Hadith
regarding the essentiality of the payment of Zakah on the domestic
and non-domestic goats maybe an example. The Hadith -

“8) aull ddls (" “The payment of Zakah of the non-domestic
goats is obligatory™ is invalid as it invalidates the contrasting

Hadith obliging the payment of the domestic goats.

Evidential Hadiths for the Qa‘idah:

A number of Hadiths from among the vast collection of ones in

support of the Qa‘idah (maxim) are discussed below:

‘Imam Shafi‘t, ’Imam ’Ahmad and the other scholars are of the
opinion that the addition to the text shall never be nullified if the
addition is not independent. In the light of this principle,
maintaining chronology in the ritual of ablution is obligatory to

them.

The Hadith “4 & Iy W 1350”- “Maintain the sequences in the
actions as dictated by Allah™ is followed by the *Imams though
the aforesaid Hadith was relevant to the Hajj. And the practices of
the Prophet (PBUH) in the rituals of ablution also support
maintaining the sequences. If maintaining the sequences was not

obligatory, he would have given it up, or there would be a

! Al-sarkhasi, Al-"Usil, v.2.p.82.

2 Bukhari, Al Jami® Al-sahih, v.2, p. 123-124.

3 Daruqutni, Al- Sunan, v.3, p. 289, Hadith No: 2579; Al-nasa’yi, Al-mujtaba
min al-sunan, v.5, p.236, Hadith No: 2962.
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statement of permissibility in this regard as there is a statement on
three-time washings. The Prophet (PBUH), having maintained the

sequences in the ritual of ablution, said,

"as W auall i) ks Y g9 138"

“This is the ritual of ablution and Allah never accepts any prayer
without this ritual”.!

‘Imam ’Abiui Hanifah (Rah) and his followers supported their
ruling “Any addition to the text of Shari“ah, shall be invalid” and
in the light of this ruling, they considered the sequencing of the
actions in the ritual of ablution to be Sunnah only. According to
them, the Qur’anic texts instructing to wash only four parts of the
body can only be abrogated by other Qur’anic texts. So, the
addition of the Hadiths to the Qur’anic text for maintaining
sequence in the ablution procedures cannot be proved to be
obligatory. The continuous actions of the Prophet (PBUH) without
pause and relaxation are Sunnah. Gurgling and pouring water into
nostril are deemed ‘Sunnah’ as these two are the continuous and
uninterrupted actions by the Prophet (PBUH) in the ritual of
ablution. And the sequencing actions by the Prophet (PBUH) in
the pursuit of the gratification of Allah are generally proved to be

mustahab (preferred), not obligatory.

In the same way, addition to the text of Shari‘ah, shall not be
invalid if the addition is dependent and discontinued. On the basis
of this principle, 'Imam Shafi'T (R) accepted two categories of
additions to the text. Addition to the Qur’anic text by the Hadith
(Khabr Wiahid) and to the text of the Hadith by similar Hadith is

! Ibn Majah, Al-sunan, v.1, p.145, Hadith No:419.
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acceptable to "Imam Shafi'T (R). In support of this principle, he
cited a number of Hadiths in the realm of Islamic jurisprudence.
One such Hadith is the following one in the sahih Bukhari and
Muslim narrated by “Ubadah Ibn Samit (R)-

u,__‘_,L;ﬂ\ &;:Lne Tlﬂ rJ U'L No ¥?

“No prayer shall be acceptable if anyone does not recite the Stirah
Fatihah”.!

Imam Shafi'T (Rah.) made the recitation of Sturah Fatihah
mandatory in the light of this Hadith. *Imam ’Ahmad (Rah.) also
supports this ruling of the essentiality of Sturah Fatihah in the
prayer. They cite a Hadith from the Sahih Muslim narrated by
> Abii Hurayrah (R). The Messenger of Allah (PBUH) says,

“E—ll..\s'- _&3 QTJ.EM rL g iﬁ r.l ) J..a Q.a”
“Whoever performs a prayer in which he does not recite ‘umm al-
Qur’an’ (Strah Fatihah), it is deficient; not complete. He repeated
the statement three times. 'Abii Hurayrah (R), when asked,
“sometimes we are behind the ’Imam”, he replied, “recite it

yourself”.2

Hanafi scholars do not accept the ruling mandating the recitation of
the Siirah Fatiha has this obligation is an addition to the following

Qur’anic text:

Ol on s sy 357

| Bukhari, Al Jami® Al-sahih, v.1, p.151, Hadith No: 756; Muslim, Al-sahih, v.
1, p.295, Hadith No- 394.
2Muslim, Al-sahih, v. 1, p.296, Hadith No- 395.
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“Recite whatever part from the Qur’an seems easier for you”.'
According to the Hanafi school -of thought, no addition to the
Qur’anic text by the Hadith (khabr Wahid) is acceptable and in this
particular case, the Qur’anic text “Olall (e Lus L )se 33" “Recite
whatever part from the Qur’an seems easier for you” does not
accept any addition to it from the Hadith-
"l oLl bl La 35 o o

“Whoever has prayed without reciting Stirah Fatihah in the prayer
could not fulfill the conditions of the prayer”. The aforementioned
Hadith narrated by *Abii Hurayrah (R) is referenced in support of
the ruling regarding the issue. In that Hadith, the Prophet (PBUH)

continued,

Mo e s L1310 S U il S eyl 3 sl ) s 1)
olal”
“When you intend to perform Salah, complete your ablution ritual,
stand facing the Qiblah (House of Allah), recite Allahu’Akbar
(Allah is the Greatest) and finally recite whatever Surah from the

Qur’an seems easier for you”.?

In the same way, the Hadith also refers to the issue of the
shortcomings in the prayer. In one of the Hadiths, the Prophet
(PBUH) says,

“eliMo Oy wuai| aad dis o Cmariille gy Wi s ws las cdxd \Bp”

! Stirah al-muzzammil: 20.
2 Muslim, Al-sahih, Hadith No- 395.
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“Your prayer is complete if you pray like this and your prayer
remains defective if you do not fulfill all the requirements of the

prayer”.!

The Hadith shows that the Prophet (PBUH) acknowledged the
prayer of the Bedouin (nomadic person) despite his prayer did not
fulfill all the requirements and was defective.” He (Prophet) did
not make the ‘steadfastness’ in the prayer obligatory on the basis
of the addition of the Hadith to the Qur’anic text because addition
to the Qur’anic text by the Hadith, according to the Hanafi

scholars, is not acceptable.

The Hanafi scholars in line with the ruling above recommends
whipping the unmarried fornicators just one hundred times without
rendering them the punishment of banishment as the basic
principle in theHanafi school of thought, as proved so far, is any
addition to the Qur’anic text shall not be valid in Islamic SharT ah.
There is a supportive event from the life of ‘Umar (R) for the
principle. Rabi‘ah ibn Umayyah, having been banished by “Umar
(R) to Khaybar on charge of drinking wine, joined Heracles and
converted to Christianity. Afterwards ‘Umar (R) said, “I will not
pass the ruling of banishment against anyone”. Now, the agreed
principle is if the banishment was essential part of Shari‘ah, “Umar

(R) did not have the right to forsake the principle.

! Abii Dawiid, Al-sunan, v.1, p.226, Hadith No: 856.
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Chapter Eleven

Concerning Qawa‘id (maxims) starting with Arabic letter ua (Daad)
(There are three Qawa‘id)

First Qa‘idah:
“‘JB:! JJ‘.A'“”

Harm will be warded off.!

o=l (darar) lexically means ‘to harm anyone and_) sl (dirar)
refers to ‘to take harmful action against the harmful actions
inflicted illegally or beyond Shari‘ah.‘Allamah Ibn al-’Athir in his
book‘Al-Nihayya Fi Gharibal-hadith wa al-"athar’ says, s34 ¥ (la
darara) means ‘none can harm his brother nor can he deprive his
brother of his rights’. On the other hand, the word al-dirdru
(312l stems from the root (34) durr on the scale of (J&d). To
elaborate, as per the statement of the Hadiths, “no harm can be

counteracted by another harm”.

The aforesaid Qa‘idah (maxim) is one of the most significant ones
as this Qa‘idah (maxim) is applied to various areas and aspects
ofIslamic Jurisprudence. As a result, many Islamic Jurisprudential
maxims have been based on the Qa‘idah mentioned. The Qa‘idah,
for example, covers returning the goods due to the defects, all
types of choices related to buy-sale agreements, Hajr (Prohibition
of signing the agreement) and Shuf'ah (pre-emptive purchase
rights).?

Evidential Hadiths for the Qa‘idah:

! Majallah Al-Ahkam Al-‘Adaliyyah, p.18, section: 20.
? Ibn Nujaym, Al-’Ashbah wa al-Naza’ir, p.107.
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The Prophet (PBUH) says, (5= Y3 53 ¥) - “There should be
neither harming nor reciprocating harm”. This Hadith bases one of
the basic and pervasive Qa‘idah (maxim) in Islamic Jurisprudence.
Imam Hakim and many other Hadith scholars narrate On the
authority of *Abi Sa‘id al-Khudri (R) that the Prophet (PBUH)
says,
“le & GU S 5o ol LB 5L (33 Sl Y5358 V7

“None is allowed to inflict harm on himself and on others. The one
who harms others will be counteracted as such by Allah and the
one who puts to inflictions on others without legal rights will also

be treated as such by Allah Allah.”!

The last part of the Hadith is narrated in the Sahih Al-Bukhari in
the following phrasing,

i@l a3 ale 4 e 3805 (@ “whoever puts the people into
difficulties, Allah will put him into difficulties on the Day of

Resurrection.”?

*Imam al-tabrani states that *Imam Ibn Zuhayr Al-Tustari narrates
on the autority of 'Ishaq Ibn Shahin, cafle A G G Gay -
“Whoever shows hardship to others will face the same from
Allah”. Nasafi narrates the Hadith, calle A &5 33 08" “-Whoever
inflicts troubles on others, Allah counteracts the same on him.” All
the aforesaid Hadiths reflect the same and similar meanings and

interpretations- “Whoever inflicts troubles on others, Allah

counteracts the same on him.”

| Tirmidhi, Al-sunan, v.3, p.396, Hadith No: 1040; Hakim, Al-mustadrak, v.2,
p.66, Hadith No: 2354.
2 Bukhari, Al Jami® Al-sahih, v.9, p.64, Hadith No: 7152.
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The aforesaid Qa‘idah (maxim) is supported by many evidential
documents from the Qur’an and Sunnah. In addition to the Hadiths
hitherto mentioned and discussed,’Imam Shatibi rightly points out,
despite its status as speculative evidential document, the Hadith-
“Ola ¥3 5% ¥ is regarded to be one of the irrefutable basic
maxims as the Hadith and its spirit- Harming Self and others is not
allowed in Islamic Shari’ah is substantiated by many basic
principles and relevant referential events. For example, the

following verses from the Qur’an might be cited:
455315 G R V3
“And do not keep them, intending harm, to transgress [against
them]”.!
-Oele 1l BA st Y3 “And do not harm them in order to

oppress them”.?

-l %.:ﬂj =i ¥ “No mother should be harmed through her
child”?

As the Hadith that bars all types of harm against life, property,
human dignity, transgress, embezzlement, physical and intellectual
coercion and universalizes the illegality of all of categories of
‘harmful actions® against humanity must be ranked to be the basic
principle of Islamic Shari‘ah. The research on Khabr Wahid also

provides the same and similar results.*

! Surah Al-Bagarah: 231.

* Siirah Al-talagq: 6.

* Surah Al-Bagarah: 232.

* Al-Shatibi, al-muwafaqat, v.3.p.185-186.
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The Sunnah of the Prophet Muhammad (PBUH) also supports the
fact that his verdicts were also based on this principle of ‘not
harming self and others’. The following Hadith narrated in the
books of Hadiths (Sunan), for example, substantiates the spirit of
the Hadith discussed: “There was a date tree of a person in the
garden of another one. The owner of the garden felt troubles due to
the frequent visits of the owner of the tree to the garden. Once the
case was brought to the Prophet (PBUH), the Prophet (PBUH)
asked the tree owner to sell or donate the tree to the garden owner.
When the tree owner did not agree to the verdict of the Prophet
(PBUH), he allowed the garden owner to root out the tree by

2y |

commenting for the tree owner, ‘I see you are the troublemonger™.

The narration is retold by’Imam ’Abtu Dawitd in a long Hadith
with rephrasing. He identified the tree owner to be ‘Samurah Ibn
Jundub (R) and the garden owner ‘a companion to the Prophet
(PBUH) from the ’Ansar community’. The Prophet (PBUH) said,
“Samurah, 1 see you are trouble monger”. Then the Prophet

(PBUH) told the ’Ansar Companion to root out the tree.”?

*Abil dhar (R) narrates the Prophet (PBUH) says, “Allah says,
R B 52 K s ol o el E555 ) essle -

“O My servants, I have forbidden oppression for Myself and have

made it forbidden amongst you, so do not oppress one another”.?

’Abil Bakr (R) narrates, the Prophet (PBUH) says,

! Ibn Taymiyyah, Majmi"* al-fatawa, v.27, p.104.
2Abii Dawiid, Al-sunan, v.3, p. 315, Hadith No: 3636.
3 Muslim Al-sahih, Hadith No- 2677.
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“ay Ra 3 Uajs Sia (a (3la"- “The one who harms any believer or

conspires against him will be cursed”.!

The aforementioned judgmental decisions and Hadiths by the
Prophet (PBUH) consolidate his Hadith )\ ¥3 55 Y7,

[slamic Shari‘ah not only forbids the people to harm other people,
it also orders humans to treat even the animals with kindness. The

Prophet (PBUH) in this regard says,

2301 1a s s sy Wl 1,06 B 06 0t B e s S &y
“Verily, Allah has made it mandatory to show kindness (J=aY1) to
all things. So, if you kill, then kill with kindness; and if you
slaughter, then slaughter with kindness. (While slaughtering the

animals), let each one of you sharpen your blade so that the

animals to be slaughtered have the least sufferings.”?

Some scholars consider the maxim of ‘ladarara waladirar’ (no
one is allowed to inflic the harm on himself and others) as one of
the five major maxims in the place of ‘a/-dararu yuzal’ (harm shall
be warded off) though both the Qa‘idah (maxims) reflect the same
and similar connotations. And the under the light of these two

Qa‘idahs, two rulings are going to be elaborated below:

First Ruling: None is to be subjugated to any harm since putting
anyone to troubles is deemed dhulm (injustice), and any type of

injustice to anyone is strictly forbidden in Islamic Shari‘ah. To be

! Tirmidhi, Al-sunan, Hadith No: 1864.
2Al-nasd’yi, Al-mujtabd min al-sunan, v.7, p. 227-229, Hadith No: 4405,4412.
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precise, harming anyone is illegal and all the divine books and
religions and schools of thoughts invalidate and condemn injustice

of any category.

Some Instances Relating to the First ruling:

A person (Khaled for instance) cannot deprive another one
(Zayed for instance) of the rights to the use of walking route if the
latter one gets any rights to the route owned by the former one.

No commodity can legally be sold without mentioning the defect
of the commodity as the defect is sure to put the buyer to the
troubles resulting in being harmed.

No community can legally refuse to allow anyone to live among
them on the plea that they do not feel comfortable with him since
this prevention causes harm to the man barred and Islamic Shari‘ah
doesn’t allow any harmful actions.

Though keeping the doors or windows of the houses open is legal
but if it is not allowed if it causes troubles and discomfort to the
females of the families living nearby on the basis of the maxim so

far discussed.
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Second Ruling:

No harmful action can be counteracted by other similar actions. If
any person, for example, is subjected to loss of life and property,
the affected person is not allowed to cause similar afflictions to his
torturer. The affected person, rather, is advised to seek remedy
from the competent legal authority. This Islamic maxim reflects
the nobility, humanity and sympathy towards the people in the
society. Above all, establishing justice and humanity in the society
through eliminating all types of disparity is the objective of Islamic
maxims. So, it proves obligatory to implement the maxim of

"3 % 55kl — “Harm will be eliminated”.
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Second Qa‘idah (maxim):

Necessity renders prohibited things permissible.'

The Qa‘idah clarifies that the actions and activities illegal and
forbidden under normalcy might be allowed and are not deemed
illegal under the unavoidable circumstances. For example, eating
the dead animals or other’s food without permission is not
considered illegal for someone suffering from prolonged hunger.
Even uttering disbelieving words orally under pressure or death

threat with belief in heart is also legal under this Qa‘idah (maxim).

Detailed Description of Qa‘idah:

Rukhsah (“=a)) is often-quoted term in the interpretative
discussion of the Qa‘idah (maxim) (si53hadll &d &i535%al). In
Islamic Shari‘ah, Rukhsah (=3)) refers to and approves of
relaxation of illegality of the specific things and actions under
specific unavoidable circumstances. And so, allillegal things and

actions are not allowed under necessity (&123)<all).

Types of Rukhsah-Relaxation:

First Category: The illegal things and actions are allowable to a

certain extent under the term Rukhsah till the unavoidable
circumstances continue but as and when theunavoidable
circumstances (9"33355“4") get removed, relaxation (=) is also
invalid. For example, eating the dead animals or the pork or

drinking wine as alternative to water when water is unavailable are

! Majallah Al-’Ahkam Al-*Adaliyyah, p. 18, section: 21.
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actions allowable to the extent that one cannot survive without
eating them or drinking it. Similarly, any believer may eat them or

drink it under the principle of Shafi‘i only when he is forced to.

Second Category: The relaxed things and actions continue to be

forbidden. Islami Shari‘ah only allows the believer to do the illegal
actionof this category under necessity for specific conditions. For
example, if someone is forced to destroy the property of another

one, the destroyer is to compensate for the harm caused.

Third Category: There are certain aspects of things and actions

that are never allowed under any circumstances. To be precise,
Rukhsah is completely invalidated in Islamic Shari‘ah in some
specific cases and actions. For example, the criminal actions such
as killing or amputation of any believer, fornication of any type,
beating either of the parents are not allowed under the principle of
Rukhsah under any conditions. The sins of these heinous actions

will never be forgiven.

In fact, the aforesaid Qa‘idah (maxim) covers the five of the

following essential aspects of human life:

Preservation (hifz) of the din (religion).
Preservation of life

Preservation of dignity

Preservation of conscience

Preservation of the property
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All the divine books have offered guarantee to the safety of these
five issues. And for ensuring the very safety to them, actions as
per the maxim “Necessity renders prohibited things permissible”
(:;uujjé&ﬂi g &5l is allowed.

The Hadiths supporting the Qa‘idah (maxim):

The Qa‘idah (maxim) is based on the basic and integrative Qa‘idah
«u Il LIss 43220 “The hardship begets ease”. The Hadiths in
support of this basic Qa‘idah (maxim) are considered as the
foundation of evidential proofs in the Qa‘idah (maxim) under
discussion. The important Hadiths are as follow: 'Imam Bukharl

narrates from ’Anas (R), the Prophet (PBUH) says,

L]

555 V5 13,455 0 V5 1535
“Facilitate things to people (concerning religious matters), and do

not make it hard for them and give them good tidings and do not

as]

make them run away (from Islam).

‘A’ishah (R) narrates, “The Prophet (PBUH) used to instruct his

Companions to do anything as per their capabilities”.”
Qome vercee of the Qur’an may also be mentioned in support of
this:

s 3938 B gy ciilaih 5k mans § 5kl 023p

“But whoever is forced by severe hunger with no inclination to sin

- then indeed, Allah is Forgiving and Merciful.””

I Bukhari, Al Jami* Al-sahih, v.1, p.25, Hadith No: 69.
2 Bukhari, Al Jami* Al-sahih, v.1, p.13, Hadith No: 20.
3 Siirah al-Ma’dah: 3.
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Except for one who is forced {to renounce his relig on) while hie

heart is secure in faith.'
&l okl 3 5 B

For indeed, with hardship [will be] ease [i.e., relief].2
Gale o] Yo sle Y5 bk shal pad b

But whoever is forced [by necessity], neither desiring [1t] nor

transgressing [its limit], there is no sin upon him?

The poet rightly points out:
£ 5385 15) o328 55 s = ¢ i 5K o) 22 Beni )
“When hardship beyond tolerance engulfs you, think of the Sirah

"Alam Nashrah, there are twofold reliefs against one hardship in

the Sizrah and it will give you immense peace in mind.”

The verses of the Qur’an and the Hadiths clearly explicate that
Islam does not tend to burden the believers with the hardship of
rules and regulations; rather prefers them to follow the easier ones
to the hard ones. And the urgency of applicability of the
appropriate Qa‘idah (maxim) is substantiated by the Qur’anic
verses and the Hadiths. In fact, Islam is a way of life that offers
privilege for the believers to follow the easier rules and regulations
without an iota of transgression but with all the efforts to refrain

from any relaxation or deviation. Even though the Orientalists have

I Stirah al-Nahl: 106.
2 Siirah al-sharh: 6.
3 Sirah al-baqarah: 173.
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long been working hard to debase and degrade Islam and, in the
process, to prove it complex and complicated, Islam remains to be
moderate religion among all the religions with its inherent
simplicity in the case of application of the rules and regulations.
Allah says,

£ 3005 00N ) (3 P

-Allah intends for you ease and does not intend for you
hardship.’

- B2

Lo P - :','ff,_ L - . i, 2 s
élﬂydu}“bué})‘nfr&-ﬁk—ﬂ.ﬂéd wiJ.._.‘ﬁ}

- And Allah wants to lighten for you [your difficulties]; and
mankind was created weak.”

! Siirah al-baqarah: 185.
% Siirah al-nisa’: 28.
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Third Qa‘idah (maxim):
“lydy JAE Sl pRlf”
Necessity shall be estimated proportionately.!

The Qa‘idah encapsulates the idea that the use of the illegal is
allowed in Islam to the extent that fulfills the requirement only. So,
the amount is used to the life-saving extent only. For example, it is
allowed to eat the dead body of the animals if only life is at stake
without it and to the extent that saves life only. But on the plea of
necessity, none is allowed to take the false oath; but ‘tawriah’ (a
form of homonymmore or less equivalent to double meanings.
(See: A dictionary of Arabic Terms and Devices) and ‘ta 'rid’ (it is
recognized as one kind of metenomy, it means to speak indirectly

and implicity) both may be resorted to.

Islamic jurisprudence scholars chalk out some basic principles for
the rules and regulations of Islamic Shari‘ah. The concept of
necessity is deemed to be exception and based on this exception,
many forbidden issues are considered legal, valid and allowed as
per this exception. But in all cases, this necessity should be
determined and regulated by the basic principle g &35l
"¢l 5355400 (Necessity renders prohibited things permissible). The
book Durar Al-hkkam sharh Majahllah Al-'ahkam states, “What is
made valid for the cause of necessity would remain valid to the
extent of necessity only. Any excess in the use of it would be

illegal in the eyes of Islamic Shari‘ah.

! Majallah Al-’Ahkam Al-*Adaliyyah, p. 18, section: 22.
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The Evidential Hadiths for the Qa‘idah:

This Qa‘idah (maxim) has also evolved from the basic integrative
Qa‘idah (maxim)

«u Css A8sale. “Hardship begets ease”. The very verses of the
Qur’an and the Hadiths in support of the Qa‘idah are also the
evidential foundations of the third Qa‘idah (maxim).
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Chapter Twelve

Concerning Qawa‘id (maxim) starting with Arabic letter & (*Ayn)
(There are seven Qawia‘id [maxims))

First Qa‘idah (maxim):

O RS SR
Social custom is authoritative; hence a source of law.!

This is one of the maxims based on the Qur’an and Sunnah. As the
changes and evolutions in the social customs and traditions
contribute to the modifications and improvements of rules and
regulations in Islam, many rules of Islamic Shari‘ah and verdicts of

Islamic jurisprudence center round this Qa’idah (maxim),?

Basics of the Qa‘idah (maxim): Social customs and traditions
may be considered for formulating rules of Shari‘ah, if no texts or
references regarding the issue are available but when the texts or
references are available, the rules would be formulated as per the
texts or references because no texts can never be replaced by any
customs or traditions. The Shar'T texts are undoubtly stronger than
customs, for, customs are grounded sometimes on wrong basis or
falsehood.

Customs: ‘Customs’ (‘adah) according to Islamic Jurists, refer to
repeated human activities forming the human habits manifested in

the daily activities of a sound human being.

' Majallah Al-’Ahkam Al-*Adaliyyah, p. 20, section: 36.
? Ibn Nujaym, Al-"ashbah wa al-Naza’ir, p.116.
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‘Urf: Social Tradition (“urf) are the activities emanating from the
guided habits of the best of the conscience.

Muhakkamah: The Arabic word ‘Muhakkamah’ (4<Sas) stemming
from tahkim (aSs31) means ‘to judge’ or to pass official verdict
among the disputing parties. The customs and the social traditions
may be adopted to be one of the criteria for the resolution of
disputes among the people or for judgmental purposes with the
condition that if the former does not go against any of the texts of
the Qur’an and Sunnah or there are no agreements, written or

whatsoever, against the customs and traditions.

Evidential Proofs of the Qa‘idah (maxim):
Some evidential proofs regarding the acceptability of customs and

traditions in the judgmental procedures are cited from the Hadiths:
gl AT J6&e I8 5 4ol 35 3

(The standard weight is the weight of the people of Makkah while

the standard measurement is that of the people of Madinah)."

"Imam Salah al-din Al-"Ala’i, the auther of 4/-Majmii " al-Mudhhib
FT Qawa'id al-Madhab states, “The authentic Hadiths prove that
the Prophet (PBUH) determined ‘kavl’ as the measuring tool for
the people of Madina as per their custom and traditions since they
used to grow dates and agricultural products. On the other hand,
the Prophet (PBUH) decided the weighing tool for the Makkans as
per their custom and tradition. So, the decision was while giving

away Zakat, Sadaqahtul Fitr, and expiatory compensation etc, the

! Al-nasa’'1, Al-mujtaba min al-sunan, v.5, p.54, Hadith No: 2520; v.7, p. 284,
Hadith No: 4594.
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Makkans would pay in weighing tool (wazan) and the people from

Madina would pay them in measurement (kayl)”.!

‘A’ishah (R) narrates, “Hind Bint ‘Utbah says, ‘O Prophet
(PBUH), *Abt Sufian is a miserly person. He does not give us as
much sustenance as necessary for me and my children unless I take
something from his procession without his knowledge. The
Prophet (PBUH) replies, “Caghaally iy Gli&s L 634” (You may
legally take only as much as is sufficient for you and your
children).2

‘Allamah‘Ayni (Rah) says, “The Hadith shows that existing
tradition is a considerably allowed issue.® Ibn al-Battal (Rah.) is of
the opinion that social tradition is accepted and implementable

action according to the Islamic jurists.*

Abdullah Bin Mas‘tid (R) narrates that among the souls of the
creations, Allah judges the soul of the Prophet (PBUH) to be the
best one. Therefore, the collective decision and the judgment of the

Muslims are considered good to Allah.

The following judgment of the Prophet (PBUH) might be an
evidential proof of the Qa‘idah: Haram Ibn Muhayyasah (Rah) on
the authority of his father narrates that once a female camel owned
by Al-Bara’ Ibn ‘azib (R) enters the garden of a man and destroys
the crops. Regarding the issue, the Prophet (PBUH) passes
judgment that during the daytime, it is the duty of the garden

I Al-°Ala’1, Al-Majmi* al-Mudhhib F1 Qawa'id al-Madhab, v.2, p. 405.

2 Bukhari, Al Jami® Al-sahih, v.1, p.65.

3 Ba‘'dr al-din ‘Ayni, ‘Umadah al-Qari Sharhu Sahih al-Bukhari, v.12, p.16-18.
4 Ibid.

5 *Imam Ahmad, Al-musnad, v.1, p.379.
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owner to take care of the garden and during the night time, camel
owner is to take care of his animal.! And this is why the camel
owner will pay compensation for the destruction caused during the

night.?

Based on the Hadith, Islamic jurisprudence scholars are of the
opinion the animal owner is exempted from the obligation of
paying any compensation for the harm and destruction caused by
the animal during daytime; but compensation is made obligatory if
done during the night-time. ’Imam Sulaiman Al-Khattabi refers to
the existing social custom and tradition of taking care of the farms
and gardens during the daytime by the owners through the
employment of caretakers or guards. On the other hand, the social
custom and tradition allow the animal owners to let their animals
graze freely on grass field during the daytime, but they must take
the animals back to their living places during nighttime. So,
whoever disregards the social custom and tradition will be held
responsible for the negligence of social duty and is to compensate
for any loss, harm or destruction thus caused. Similarly, if anyone
takes away the valuables found unguarded on the streets shall not
be judged ‘thief’ and ‘the punishment of cutting the cuff® will not
be applicable in the case’ as the social custom and tradition do not

allow anyone to keep the valuables unguarded on the streets.

In fact, for the solution and resolution of the disputing issues in the

Shari*ah, the Prophet (PBUH) has set the maxims and principles to

! Abi Dawiid, Al-sunan, v.3, p. 781, Hadith No: 2332.

% Ibn Majah, Al-sunan, v.2, p.119, Hadith No: 328; Abii Dawiid, Al-sunan, v.3,
p. 298, Hadith No: 3569.

? Al-khattabi, Ma‘alim al-sunan, v.3, p.178-179.
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be followed by the judges of Shari‘ah court. And following the
social custom and tradition is one of best maxims. The Hadith
resolving the issue between camel owner and garden owner might
be the best example in this regard. The prophet (PBUH) judged
according to the known customs that the owners of gardens are
responsible for guarding them by day and the owners of animals

are responsible for guarding them by night.

The solution to the internal and physical conditions of the women
(i.e. menstruation, post-natal bleeding period and the 'Istihadha) is
also provided on the basis of the tradition. Hamunah Bint Jahsh,
therefore, is instructed by the Prophet (PBUH), sl o4 &u miaie
“aldl 4L - (You may calculate the menstruation period to be six or
seven days).! She was instructed as such on her query about the
excessive menstrual bleeding and the instruction was in line with

the existing tradition of the time.

The issue was supported by *Imam ’Abfi Sulayman Al-KhattabT in
his book Ma 'alim al- Sunan. The *Imam explains that the Prophet
(PBUH) offered the solution to the menstrual bleeding based on
the existing tradition among the women of the time. Similarly, the
idea of menstrual bleeding once in a month was also taken into
consideration in the case of Hamunah (R). The Prophet’s (PBUH)
statement that “the way the women calculate their menstrual period
and the purity period”? best points to his acceptance and approval

of the social custom and tradition in the case as well.

I Tirmidhi, Al-sunan, v.1, p.179, Hadith No: 128.
2 Al-khattabi, Ma‘alim al-sunan, v.1, p.88.
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The concept of acceptability of the custom and tradition is also
supported in the following Hadith by ’Imam Bukhari
(Rah.):"A’ishah (R) narrates, “Fatimah Bint *Abi Hubaysh asked
the Prophet (PBUH) whether she would avoid offering prayer
duri_rlg her istihadhah (persistent bleeding) period. The Prophet
(PBiJH) replied,

“ 325 o) 1 G Gind 38 0 o6V 5B UGN 25 e e o ) Y
“No, don’t give up praying as it is bleeding of illness. Do not pray
during the days of your usual menstrual period only, then have a
shower and offer your prayers.”! The statement ‘days of your usual
menstrual period only’ explains the fact that the Prophet (PBUH)

counted the period of menstruation on the usual and traditional

rules among the women.

Another evidential proof might be the Hadith narrated by ’Abi
Dawiid (R) with the authority of Sa‘ad (R), he says, “When the
Messenger of Allah (SWAS) took the oath of allegiance from
woman, a woman of high rank, who seemed to be one of the
women of Mudar, rose and said Prophet of Allah (SWAS), we are
dependant on our parents, our sons. (’Abt Dawiid said I think (this
version) has the word “and our husbands™). So what part of their
property can be spent lawfully? He said Fresh food which you eat
and give as a present. ’Abl Dawid said, “The Arabic word ratb

means bread, vegetables and fresh dates.”?

The Prophet (PBUH) specified it as earning the daily eatables
(bread, dates, vegitables etc.). 'Imam ’Abi Sulayman Al-Khattabi

! Bukhari, Al Jami® Al-sahih, v.1, p.72, Hadith No: 325.
2 Abii Dawiid, Al-sunan, v.2, p. 131, Hadith No: 1686.
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(Rah) thinks that the ‘ratab’ is accepted to be the rights on the basis
of the tradition of the society. He adds, exchange of cooked foods,
fresh fruits, foods and entertaining the guests were the social
traditions among the Arabs and the Hadith, therefore, accepted the
tradition and allowed the women to receive and use the ‘ratab’

without even the permission of the husbands.’

The Qa‘idah is based on the texts and references hitherto focused
on and many issues of Shari‘ah, are related to and founded on this
Qa‘idah (maxim). *Imam Qadi Shurayh’s (R) statement that “your
customs and traditions are among yourselves’ during the time of
‘Umar (R) may be referred to as an applicable criterion of
Shari‘ah. Ba‘dr al-din ‘Ayni (Rah) in his ‘Umadah al-Qari Sharhu
Sahih al-Bukhart explains "Imam Qad1 Shurayh’s (R) statement as
“your customs and traditions are accepted norms among

yourselves.”?

! Al-khattabi, Ma‘alim al-sunan, v.2, p.79.
2 Ba‘dr al-din *Ayni, ‘Umadah al-Qari Sharhu Sahih al-Bukhari, v.12, p.16.
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Second Qa‘idah (maxim):

ety BUY Jlaals 1kl s34l § s
In contracts, intentions and meaning, not words and
structurs, shall be taken into consideration.!

Short Introduction to the Qa‘idah (maxim):

In the agreements and transactions, the intention, meaning and
objective are considered important and applicable. The diction and
the symbols if contradictory or vague are not taken into

consideration.

‘Imam Ibn al-Qayyim Al-Zawziyyah in his book 'i'lam al-
Muwagqgqi‘in ‘an Rabb al-'Alamimsays, “The insightful observers of
the Shari‘ah, will discover the fact that the words expressing no
clear objective of the Shari‘ah, are disregarded in formulating any
rules and regulations. The maxims or principles that cannot be
declared null and void are the ones based on objectives. So, the
rules and regulations on the agreements and transactions are
formulated from the texts expressing clear objectives and meaning.
We may find such examples in the case of our maxims in our

‘ibadah and sacrificial rituals.?

In fact, the inner meanings in the case are acceptable; not the
words or the surface meanings of the words or the texts.> *Imam

Ibn Taymiyah (Rah) mentions the following Hadith for

substantiating the argument: “¢33 s Y L;..‘g B Jued \5)”

' Majallah Al-’Ahkam Al-*Adaliyyah, p. 16, section:3.

* Ibn al-Qayyim, *i'lam al-Muwaqgqi‘in ‘an Rabbi al-*Alamin, v.3, P.78-88.

* Muhammad Abil Bakar Isma‘fil, Al-Qawa'id al-fighiyyah bayna al-‘asalah wa
al-tawjih, p.39.
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(Human actions are judged and rewarded by the purity of his
intentions). *Imam Bukhari (Rah) cites the Hadith for invalidation

of the ill intention of the human actions.

On the other hand, many seemingly right and valid agreements and
the transactions are declared null and void by Islamic Shari‘ah
based on this Qa‘idah (maxim), since the inner meanings and the
objectives of the texts and the references go beyond the surface
meanings and are pointers to the invalidity of the agreements. For
example-“48sll £5” (The buy back by the seller at lower prices after
the sale of the things). This ‘buy back at lower price’ is the worst
category of fraudulent financial trick that initiates the ‘interest

based financial transactions forbidden by Allah.?
> Abii Hurayrah (R) narrates from the Prophet (PBUH),
« oy 33l 1)@ Lot el sl G iemiss I
(Do not commit what Jews had commited that you permit what

Allah has banned using devious tactics).?

The Evidential Hadiths for the Qa‘idah (maxim):

It is to be noted that this Qa‘idah (maxim) stems from the basic
Qa‘idah (maxim) “WBrala 5397 “Acts are judged by the
intentions behnd them or take the will for the deed.” Therefore, the
Hadiths cited as the evidential proofs for the Qa‘idah (maxim) are

considered the proofs for this Qa‘idah (maxim) as well.

! Muttafaq ‘alayh, al-tadabir al-waqi‘ah, v.4, p.122.

2 Muhammad Abi@ Bakar Isma‘il, bayna Al-sa’ili wa al-faqih, p.49; Al-zayla,
Nasb al-rayah, v.4,p.42.

3 Thn Tavmivvah. Maimii® al-Fatawa. v.29, p.29.
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Third Qa‘idah (maxim):
13 ',‘af";,’;n é “’-"’;35

The general contextual requirement in terms of
meaning.

’Imam Sa‘ad al-din Taftazaand in his book Sharh al-talwih ‘ala al-

tawdih ascribes this principle to 'Imam Shafi'T (Rah.),' he says,

el @ coll) emd | OF 5o cesmd ) g8 3 opeaill A (_94411\ g

“In the case of establishing a principle in Islamic Shari‘ah, the
right and the applicability of the principles implied are as strong as
the statement expressed clearly in the ‘nass’except for the principle
set up by Qiyas (reasonable perception). Similarly, the expanse and

extent of applicability of common principle are widely accepted

like the one supported by the authentic texts and references.”

Evidential Proofs of the Hadiths:

The concept of ‘umiim al-muqtada’ (The general contextual
requirement in terms of meaning) is supported by the following
Hadith of the Prophet (PBUH):

“agde 1h S G5 Bl Lad S BB 5 D &Y

“My follower Muslims are exempted from the liability of the

mistakes committed unintentionally or forgetfully or under certain

forced conditions”.’

I Al-taftazni, Sharh al-talwih ‘Ala al-tawdth, v.1, p.264.
2 Sarakhasi, Al-"Usil, v.1, p.248.
3 Tbn Majah, Al-sunan, v.1, p.609, Hadith No: 2043-2045.
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The statement made in the Hadith seems problematic as it has
exempted the believers from the liabilities of the mistakes
committed, which is impractical and impossible. So, the meaning
of the Hadith is to be understood contextually in line with other
identical and similar texts or Hadiths and in this particular case, the
meaning should be clarified under the light of the following Hadith
of the Prophet (PBUH): «=Gill I - Actions are counteracted
on the basis of intention of the actions.! This Hadith also indicates
that ‘the general contextual requirement’ is a Shari‘ah evidence for

deriving the rules in Islamic SharT‘ah.

Shafi‘1, Maliki and Hanbalt schools of thoughts base their fatwa on
the mistakes in the prayer on this Hadith and state that mistake or
unintentional talk while praying does not invalidate the prayer and
this statement is substantiated by the following Hadith:
R 1= AP RS T

“The believers are exempted from the liability of the mistakes
committed unintentionally or forgetfully ...”. In addition to that,
they narrate the Hadith with the ‘hukm’ and assume the word as
general, that include ‘worldly judgement’ (al-hukm al-dunyuwt)
and ‘afterwordly judgement’ (al- hukm al-"ukhruwi).

The schools also support this principle of Shari‘ah, by the Hadith
narrated by *Abt Hurayrah (R) in the Sahih Muslim:

! Bukhari, Al Jami® Al-sahih, v.1, p.6; Hadith No: 1.
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“He says, the Prophet (PBUH) led the ‘Asr prayer with us but
finished the prayer after two raka ‘ah. Dhul Yadan stood up and
asked the Prophet (PBUH) whether the “Asr prayer was reduced
from four to two raka‘ah or the Prophet (PBUH) forgot to pray the
four raka‘ah. The Prophet (PBUH) replied, neither of these two
happened. On Dhulyadayn’s reaffirmation of two raka‘ah of ‘Asr
Prayer, the Prophet (PBUH) asked the people to say whether what
Dhul yadayn was saying really happened. The people affirmed and
the Prophet (PBUH) completed the four usual raka ‘ah of the ‘Asr

prayer with two additional sujid (prostration) at the end.'

Hafiz Ibn Hajr al-*Asqalani, in his Fath al-bari (an interpretative
book on Sahih Al-Bukhari) says, “The Hadith —

ciiaadly sl g;-j:‘! &8 @) (my followers are exempted from
unintentional mistakes and forgetfulness)- in the true sense of term
means the exemption is related to the sin out of the actions, but
there is no way to accept the mistakes or forgetfulness in the usual

way of prayers or any other ‘ibadah (worship).?

! *Imam al-Shafi‘i, al-’'umm, v.1, p.147; Muslim Al-sahih, v. 1, p.403-404,
Hadith No-573.
2 Ibn Hajar al-"Asqalani, Fath al-Bari Sharh sahth Al- Bukhari, v.3, p.102.
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As such, the ShafiT school of thought as well as many other
scholars is of the opinion that niyyah (intention) in ablution is
obfigatory f{ike other obigations, i1.e. they consider the niyyah
(intention) a condition for the validation of ablution.! These
scholars also refer to the Hadith of ‘Actions are dependent on the

purity of intention’.?

However, in Fath al-bari, the idea of applying the Hadith
randomly on the merit of its surface meaninghas been negated.
Since many actions are validly available and acceptable in Islamic
Shari‘ah, requiring no intention, the Hadith seeks to mean the
purity of intention behind the actions, not the negation of actions.
Also, negating the purity and correctness of the action is more

appropriate, because it is similar to negating the same action.?

! Tbn Qudamah, Al-mughni, v.1, p.110.
2 Bukhari, Al Jami® Al-sahih, v.1, p.2, Hadith No:1.
3 Ibn Hajar al-"Asqalani, Fath al-Bari Sharh sahth Al- Bukhari, v.1, p.13.
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Fourth Qa‘idah (maxim):

€ el GRS 13) d gl Ade (Jaa)l”

Actions to be on ‘Khabr Wahid’ (solitary report) if
‘Khabr Wahid’ and ‘Qiyas’ (rational reasoning) are
found contradictory.

‘Khabr Wahid’ (solitary report): The Hadith scholars say,
‘Khabr Wahid” (solitary report) is the Hadith that does not fulfill
the criteria of the Mutawatir (successive) with disregard to the
number of narrators of the Hadith. The theorists ("Usiliyytin)
confirm that ‘Khabr Wahid’ (solitary report) does not attain the

status of ‘Mutawatir’ (successive).

‘Qiyas’ (rational reasoning): ‘Qiyas’ is the rational judgment of
any issue based on the similar judgment in the case of similar
issue. Because the issues and conditions are found identical and

corresponding, the judgments are also passed and accepted as such.

It is notable that in the presentation of the evidential proofs, the
Hadiths are given priority over the collective conscience ('ijma‘)
and Perceived Decision (Qiyas) as the former is the second most
important and authentic source of Islamic Shari'ah and the

interpretation of the Qur’an.

This is a methodological approach to the maxims in Islamic
Shari‘ah. ’Imam Shafi'i, 'Imam °Ahmad Ibn Hanbal and the
majority of the Hadith scholars have accepted this methodological
approach. They did not consider whether the narrator of the
Hadiths is a scholar or Islamic jurist, as ‘Khabr Wahid’ (solitary

report)is anauthentic text and the ‘Qiyas’ (rational reasoning) is an
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opinion, research output or judgment based on the text.‘Nass’
(text) is prioritized over the research, and even if the Hadith is not
‘Mutawatir’ (successive), it would have priority in taking decision

in Islamic Shari‘ah over‘Qiyas’ (rational reasoning).

The Hadith gets accepted in the judgmental procedures in Islamic
Shari‘a hon the truthfulness, dependability and justice authenticity
of the narrators. The companions of the Prophet (PBUH) and the
narrators, in general, were just and they exactly transmitted the
texts of the Hadiths as they heard them from the Prophet (PBUH).

The scholars from the Hanafi school of thought accepted this
principle but with condition that the narrators should be experts in
Islamic jurispudence, just and the good memorizers of the Hadiths

narrated.

‘Khabr Wahid’ (solitary report) and ‘Qiyas’ (rational reasoning)

may be contradictory under two conditions:

Fully contradictory and opposite, the former invalidating the
latter.

Not fully contradictory and opposite but any aspect or part of the
former does not match with the latter, hence the former limiting the

scope and extent of acceptability of the latter.

If the ‘Khabr Wahid’ (solitary report) and ‘Qiyas’ (rational
reasoning) are completely contradictory, the acceptability of the
Hadith will be preferred according to "Imam Shafi‘i, ’Ahmad Bin
Hanbal, Kurkhi and many other Islamic jurists. But Maliki school
of thought prioritizes the ‘Qiyas’ against the Hadith. ‘Isa Ibn

*Aban states a condition that the Hadith will get preference if the
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narrator is well-educated and the good memorizer of the Hadith
with no negligence towards memorization. If ‘Khabr Wahid’
(solitary report) and ‘Qiyas’ (rational reasoning) are not
contradictory but convey the same message and meaning, then, the
Hadith (Khabr Wiahid) will be taken to be acceptable according to
all the schools of thought.

The Evidential Hadith for the Qa‘idah:

The following Hadith is the evidential proof of the Qa‘idah under
discussion: When the Messenger of Allah (PBUH) intended to
send Mu‘adh ibn Jabal to the Yemen, he asked, “How will you
judge when the occasion of deciding a case arises? He replied: I
shall judge in accordance with Allah's Book. He asked: (What will
you do) if you do not find any guidance in Allah's Book? He
replied: (I shall act) in accordance with the Sunnah of the
Messenger of Allah (PBUH). He asked: (What will you do) if you
do not find any guidance in the Sunnah of the Messenger of Allah
(PBUH) and in Allah's Book? He replied: I shall do my best to
form an opinion and I shall spare no effort. The Messenger of
Allah (PBUH) then patted him on the breast and said: Praise be to
Allah Who has helped the messenger of the Messenger of Allah to
find something which pleases the Messenger of Allah.'

In this Hadith, Mu‘adh ibn Jabal (R) preferred to the Hadiths to
‘Qiyas’ without categorizing the Hadiths in terms of Mutawatir or
Khabr Wahid and the Prophet (PBUH) approved of and consented

to his intention. This Qa‘idah (maxim) is one of the basic ones

! Ahmad Ibn Hanbal, Al-munad, v.32, p.328, Hadith No: 22061; Abii Dawiid,
Al-sunan, v.3, p.303, Hadith No: 3592; Tirmidhi, Al-sunan, v.3, p.9, Hadith No:
1327.



Maxims of Islamic Jurisprudence 242
<IN

responsible for the differences of opinion on the various religious
issues (Mas’alah) and sub-issues. Some might be mentioned for

clarification:

. On the sale of the animal with fraudulent ‘Swollen’ udder: the
majority of the Islamic jurists are of the opinion that after having
milked the animal if the buyer of the animal can realize that the
udder of the animal was intentionally kept ‘Swollen’ to cheat the
buyer, he has the right to keep the animal or to return it with one

Sa' (measuring tool) of date in place of milk.

They cite the Hadith narrated by 'Abii Hurayrah (R). The
Messenger of Allah says, “Do not keep the udder of the camels and
goats burdened with the milk before you sell them. If someone
does this type of action, the buyer has the right to keep the animal

or to return it with one $a° of date in place of milk”.!

But HanafT scholars are of the opinion that the sold animals cannot
be returned on the plea of keeping the udder ‘swollen’ and an
additional one $Sa‘ of date is not to be given because the narrator of
the Hadith is not an expert in Islamic jurisprudence like Abdullh
Ibn Mas‘id and the Hadith itself goes against rational reasoning

(Qiyas).

b.The choice during the buy-sale agreements: According to the
’Imam Shafi‘T, ’Ahmad and Hadith -scholars, on the basis of the
mentioned theoretical Qa‘idah (maxim), ‘khiyar al-majlis’ (the
choice of the sellers and the buyers in the matter of transaction) is

allowed. Either of the parties may opt out of the buy-sale

! Bukhari, Al Jimi* Al-sahih, v.3, p.81, Hadith No:2150; Muslim Al-sahih, v. 3,
p.1155, Hadith No- 1515; Abii Dawiid, Al-sunan, v.3, p.270, Hadith No: 3443,
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procedures and decide as per their choices until the agreement has
been reached. In a Hadith narrated by Ibn “Umar (R). The Prophet
(PBUH) said,

“Both the buyer and the seller have the option of canceling or
confirming the bargain, as long as they are still together: and
unless they separate or one of them gives the other the option of
keeping or returning the things and a decision is concluded then, in

which case the bargain is considered final”."

‘Imam Malik, 'Imam ’Abi Hanifah and their followers did not
base their fatwa on the Hadith as the Hadith goes against the

‘Qiyas’ (rational reasoning).

. The preference of ‘Khabr Wiahid” (solitary report) to ‘Qiyas’
(rational reasoning) is proved by the fact that “Umar (R) acted on
the Hadith from ‘Dhahhaq Bin Sufwan’. As per his Hadith, “Umar
(R) distributed the inheritance to woman from the blood money
(diyyah) of her deceased husband.?

This has not been done in accordance with ‘Qiyas’. As per the
‘Qiyas’, the property owned by the dead person during his lifetime
is to be distributed among the inheritors, but the amount of blood
money and its distribution are decided after the death of the person.
On top of that, from Dhahhag (R), the narrator of the Hadith, was
not from expert companions of the Prophet (PBUH) in Isamic

jurisprudence.

| Bukhari, Al Jami® Al-sahih, v.3, p.64, Hadith No:2112; Muslim Al-sahih, v. 3,
p.1163, Hadith No: 1531.

2 Aba Dawiid, Al-sunan, v.3, p.129, Hadith No: 2927; Tirmidhi, Al-sunan, v.4,
p.27, Hadith No: 14150.
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Fifth Qa‘idah (maxim):

“a33g5 A5 SIATL udl e
The borrower will be liable till he returns what he has
taken.!

This Qa‘idah (maxim) is an excerpt from a Hadith narrated in
‘Musnad 'Ahmad’, four books of Sunan and ‘Mustadrak Hakim’.
The Hadith reported from Samura Ibn Jundab (R) by all of the

narratorsis termed ‘Hasan’ by *Imam al-Tirmidhi.

Principles of the Qa‘idah:

The sentence formulating the Qa‘idah could have better explained
the idea once it is rephrased to be-

“olL V) Lo A Y ) e ML S b 48 el & — “If any
person borrows anything, he will be held liable for the thing till he
returns the borrowed thing. Therefore, the borrowed thing remains
under the care and responsibility of the borrower and the deadline
of the care and responsibility continue till he returns it. If the thing
borrowed or taken forcibly gets damaged due to natural calamity or
even the thing is discovered to be having defects or technical
issues, the borrower or the taker must offer equal compensation for

the thing.

! Sarakhas1, Sharh Al-siyar al-Kabir, v.3, p.130; Ibn Majah, Al-sunan, v.2,
p.802; Ahmad Ibn Hanbal, Al-munad, v.5, p.8.
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Basic Principle of the Qa‘idah:

“alladll Jle 20 al- “Respecting the property of the Muslims” is a
strong principle supporting the Qa‘idah under discussion. These
categories of principles prove that none but the owners 1s allowed
to have legal right or claim to the property and if the property
borrowed or forcibly taken under control gets damaged, the owner

of the property must be given ample compensation.

To be precise, as killing a Muslim by another Muslim is illegal in
Islamic Shari‘ah, so is the case with the property extortion. Even
the property of a non-Muslim is illegal to be taken possession of
without legal authority. As the main objective of Islamic Shari‘ah
is to respect human life, property, inheritance, dignity, religion and
even the right to free speech and thought, the protection of the

property proves to be the most important part to be taken care of.
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Examples of Qa‘idah:

Settling any dispute by money or anyother exchanges of
‘things”:If anyone settles any dispute with exchange of money or
something else and does not have any benefit in this settlement, he
must return what he has received in the process.

If anyone gives away any portion of property considering it as
the refund/return of the debt and can later remember that he
actually does not owe anything, his property should be given back
though it was given away intentionally.

If someone picks anything and keeps it with him, he will be held
responsible for the thing till he returns it to the owner. The

principle supporting the rule is

(1T

Y, 51 A 03] ik 008 Je g3 2 352 N7

It is illegal to possess other’s property without ownership or the

permission of the owner.!

Evidential Hadiths for the Qa‘idah:

This Qa‘idah (maxim) stems from the aforementioned Hadith
narrated in Musnade *Ahmad, four books of Sunan and Mustadrak
Hakim. The Hadith termed ‘Hasan’ by 'Imam Tirmidhi is reported
from Samurah Ibn Jundub (R) by all of the narrators.

! Mustafa Al-Zarqa, Al-Madkhal al- Fight al-"am, v.1, p.977.
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Sixth Qa‘idah (maxim):
“dpoyal claall i3 oY) b pdal”

Occasional descriptions/features are not reliable in
principle.’
This Qa‘idah (maxim) is inseparably related to the basic
principle-

«“glEIL 0553 Y bau” —Certainity is not overruled by doubt.

Explanation of the Qa‘idah (maxim):

Let us have a lexical approach to understanding the principle. The
Arabic word ‘al-’aslu’ (Ji=¥') means the existing and original
condition of the things, ‘al-sifah’ (2&all) means the characteristics
added to the originality of the thing such as color, movement and

sound etc., ‘al-aridah’ (A=_&ll) means transient and "al-"adamu’

(p2=11) means the condition of non-existence.?

The optional or transient characteristics of the thing means that the
characteristics will gradually cease to exist whereas the original
characteristics of the thing will continue to exist. Under this
principle, if there is disagreement regarding the existence of
optional features of a thing, the opinion disapproving of the
characteristics will be accepted without requiring to present any
evidence. But, in the case of the optional features, the claimant of
the existence of feature will have to prove his claim through

presenting the proof. ?

! Majallah Al-’Ahkam Al-"Adaliyyah, p. 17, sectionl 1.
2* Abii al- Baga’ Ayyib Ibn Miisa Al-Husayni Al-Kafawi, Al-kulliyyat.
3 Durar Al-hkkam sharh Majahllah Al-’ahkam,section: 9, v.1, p.23.
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Evidently, the characteristics of the thingsare of two categories:

Basic characteristics is inherently available in the thing from its
existence. For example, the commodity for sale would be in good
condition, and the money/wealth would remain free from loss or
gain before its investment.

Occasional Characteristics that do not lie with the thing from its
existence, rather, it is added later on. For example, the sold
commodity is found to be defective, profit-loss in the wealth of
‘Mudarabah’.

Evidential Hadiths for Qa‘idah (maxim):
As mentioned earlier, this Qa‘idahis founded on another basic
Qa‘idah-

“Al 35 Y G
“Certainity is not overruled by doubt”. So, the Hadiths prove that
basic Qa‘idah may be consulted as the examples of this Qa‘idah
(maxim). It is recommended to revise the chapter of the maxim
“Certainity is not overruled by doubt” in detail for better
understanding of the Qa‘idah (maxim) ‘Occasional

descriptions/features are not reliable in principle’.

The Examples of the Qa‘idah:

If the buyer and seller have a dispute over the defect of the horse
or the vehicle already sold and the buyer claims to have found the
defect after he has bought it while the seller denies the accusation

and both of them have no proof for or against any claim or

! Muhammad Siddiq "al biirn, Kitab Al-wajiz fi 'idah Qawa'id al-figh al-
kullyyah, p.184.
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accusation, the seller’s claim will be given preference only after
his oaths taken in the name of Allah. Since ‘being free from
defects is original or natural feature of the thing while having
defects is optional or added features, the one claiming against

original feature of the thing must have the proof.’

If someone admits having taken any amount of loan from another
person and refunded the loan taken, the debtor must prove that he
has paid back the loan as the ‘loan’ is considered the original
feature of the issue, the creditor’s claim is to be given preference.
So, the debtor must refund the loan until and unless he can show
the proof of his having refunded.?

Under the condition that someone eats the food of other person
saying that he has the permission from the owner of the food while
the owner denies giving permission, the owner’s claim will be
accepted because the claim of the owner is the original and natural

feature of the issue while the permission is an added feature.

| Suyati, Al-’Ashbah wa al-Naza’ir, p.58; Ibn Nujaym, Al-Ashbah wa al-
Naza’ir, v.1, p.115; Sharh al-majallah, p.23; Muhammad $idq "al brana, Kitab
Al-wajiz fi idah Qawa‘id al-figh al-kullyyah, p.184

2 Suyiiti, Al-’Ashbah wa al-Naza’ir, p.58; Ibn Nujaym, Al-Ashbah wa al-
Nazd'ir, v.1, p.115.

3 Suyiiti, Al-’Ashbah wa al-Naza’ir, p.58.



Maxims of Islamic Jurisprudence 250

Seventh Qa‘idah (maxim):

“ 30y e Yo IR B5lal
Consideration shall be given to the
commonly predominant, not to the rare.

If any ruling of Shari‘ah develops from the decision of the majority
of the people, it is usually applicable to all. The generality of the
ruling is not hampared or barred even if the ruling remains

inapplicable for a few people or for some time.

This Qa‘idah (maxim) is deeply related to another Qa‘idah

(maxim);
“ale ﬁ &358) 15 8381 2855 \)7- (Custom shall be deemed effective

only when it is constant and predominant). So, the common
attitude and prevailing habit is Hujjah (proof). Islamic Jurisdiction
accepts the ruling by the majority, not by a few.

In the light of the discussion above, Islamic Shari‘ah has accepted
many options while someone is on his travel. For example, ‘Qasar
Prayer’ (reducing the four raka'ah of prayer to two raka'ah),
praying prayers of the two schedules together, delaying the fasting
for the day when someone is in a long journey, etc. As the travel is
troublesome for the majority of the people, the options are open for
all and on the basis of this ruling, the traveler can avail himself of
the relaxed options even when he does not feel exhausted during

his travel on fasting.



Chapter Thirteen

Concerning Qa‘idah (maxim) starting with Arabic letter
‘Ghayn’ ()
(There is one Qa‘idah [maxim])

Qa‘idah (maxim):

“\?i;'"? ‘5_‘53_"”

No return without risk.!

This Qa‘idah has also been rephrased in the following words,

“2%all ade 282l 4l 52 - “The one wishing to have the share of the
profit will also have the equal share of loss™.

Meaning and Explanation of the Qa‘idah (maxim):

The Arabic word “~2) (al-gunum) means to succeed, to benefit
and to get profit from. And the word “a’»l” (al-gurumu) lexically
means to give back the necessary things owed to a person or to

compensate for the loss of life and property.

The statement “a 3 52)” (al-ghurumu bi al-ghunumi) or- |
“asall adde A3l A1 B2 or “daadll 4481 N (As you sow, so shall you
reap) or the likes have the similar connotations. The person to be
benefitted will have to take risk of loss as well. For example, each
one will have to bear the risk of loss proportionate to the profit as
per investment in the joint venture or transactions. And the person
being benefitted as approved of by Shari‘ah, from the thing will
have to bear the expense and loss of the thing.

This Qa‘idah (maxim) of significance points to another Qa‘idah

(maxim) of similar type- “Cle<alls 1,21 (Mortgage begets profit).

'Majallah Al-’Ahkam Al-*Adaliyyah, p.26, section: 87.
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Though these two Qa‘idahs are different in terms of meaning and
context but the objectives of both lead to the same contextual
meaning that the person will have the responsibilities as per the
extent and amount of profit and privileges he enjoys. To be
precise, the rights and privileges are made proportionate and thus
both the Qa‘idahs (maxim) seek to establish justice, equality and
equity in Islamic Shari‘ah.

The maxim “ailt 4 52” (No return without risk) being applicable to
the mortgage related agreements invalidates the existing
capitalistic policy and principle of “ciis b ¢125Y1”- enrichment

without valid reason.

The Hadithin support of the Qa‘idah (maxim):

The Qa‘idah bases itself on the connotation of the Hadith zlAl
Oals” (Mortgage begets profit).! Shaykh Waliullah Dehlawi is of
the opinion, “a&lu 4521 is one of the principles that contribute to
many rulings in Islamic Shari‘ah. He refers to the following
Hadiths as the foundations of the Qa‘idah (maxim) being

disucussed:

The judgmental Hadith of the Prophet (PBUH) “Claally I all”
(Mortgage begets profit).?
The Hadith of the Prophet (PBUH):
st adle AR AT il aalia (e Ga 5N iRV
(The owner of the thing mortgaged cannot be deprived of its profit
and the loss). !

'Abl Dawid, Al-Sunan, V.3, P.284, Hadith No: 3058-3510; Al-Tirmidhi, Al-
Sunan, v.2, P.572-573, Hadith No: 1285-86
? Shah Waliullah Dehlawi, Hujjatullah Al-balighah, v.2, p.262.



Maxims of Islamic Jurisprudence 253

In the text of the Hadith, ~& (ghunumu) refers to the produced or
increased profit from the thing mortgaged and 44 (ghurumuhu)
gives the impression of reduction. So, the Hadith makes it
mandatory to compensate for any kind of loss and destruction of
the things mortgaged, rented or deposited.

Another Hadith by *Anas (R) also reflects the Qa“idah (maxim).
“‘Umar (R) gave him compensation for the thing deposited with

‘Umar (R) even though the thing deposited had been stolen.”

’Imam Bayhagi (Rah) explains that “Umar (R) compensated for the
negligence in taking care of the thing kept with him. But except
negligence, if the thing deposited gets damaged, lost or forcibly
taken away, there is no compulsion for the compensation for the
thing since the Messenger of Allah (PBUH) said, “No
compensation is mandatory for the person if he is entrusted with
anything”.’?

! The Hadith is narrated by *Imam Shaf’l and Daruqutni, they consider the
Hadith as Hasan Muttasil (Hadith No: 1406), Al-’lbani, 'irwa al-ghalil fi
takhrij "ahadith manar al-sabil, p.239.

2 Sharh al-zarkashi ‘ald mukhtasar al-kharki f1 al-fighi “ala madhhab Ahmad Ibn
Hanbal.

3 Daruqutni, Al- Sunan, p. 306; Bayhadqf, v.6, p.289.
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Applicability of the Qa‘idah:

1. The borrower shall bear all the expenses in the process of
returning the thing borrowed as he has benefited from the thing
borrowed.

2. The depositor shall bear the expenses involved with returning
process as his deposit has supposedly benefited him.

3. The buyer shall bear the expenses involved with the buy-sale or
agreement process as the transaction is done for his benefit.

4. The repairing cost of the shared property shall be borne by the

shareholders as per the proportion of the share one holds.'

! Mustafa al-zuhayli, Al-Qawa‘id al-Fighiyyah wa tatbiqatuha fi al-madhahib al-
’arba‘ah, p.543.
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Chapter Fourteen

Concerning Qa‘idah (maxim) starting with Arabic letter Fa’ (s)
(There is one Qi‘idah [maxim] in this chapter)

Qa‘idah (maxim):
“CB3all Skl e GMB 187
Existing tradition to be meant in the nomenclature.'

Meaning and Explanation of the Qa‘idah:

The Qa‘idah (maxim) emphasizes the social custom, tradition and
the familiar ruling known to the people. From this perspective, it
belongs to general principle «iz&az $aal (Existing tradition is to be
accepted).

<)% (‘Urf) refers to the decisions taken and tradition accepted by
the people on the basis of social logic* and it may also mean the

statement or the action of the majority of the people.’

Evidential Hadith for the Qa‘idah (maxim):
The Qa‘idah stems from is the following Hadith:

oo ol 6 oyl L s &) 206 ¢ iz 4l o2 522 530 Fous o
I =S

“A person asked Ibn ‘Umar (R), one of our friends took sacrificial
oath of 4% (big animal like camel etc.), now will he sacrifice a
cow? “Which tribe does your friend belong to Ibn “Umar (R)
inquired. The man replied, “He is from the Rabah tribe”. Ibn

I Al-barakati, Qawa'id al-figh, p.96, maxim: 202.
2 Jurjani, al-ta‘rifat, p.193.
3 Mustafa Al-Zarqa, Al-Madkhal al- Fight al-"am, v.2, p.872.
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“Umar (R) said, “He will sacrifice camel since cow is not available

among the peope of the Rabih tribe.”!

Examples of the Qa‘idah (maxim):

Sustenance of wife is to be paid according to the tradition. The
Holy Qur’an says, Quj_;.db Spy s B
(Live with your wives in complete justice).?
Allah declares the rights of the wives, 3,322 Sele %g._'j\ Jee 353

The wives also have the equal and just rights over you as you do

have the same over them.?
The Qur’an states,

ol 5585 545, 4 25 51T e
“The father of the child must bear the sustenance of the mother of
the child in the rightful manner”.*

The use of the property of the orphans as allowed in the Qur’an:
oy BUG 0 06 a3 el G2 08 i)

And (the financial guardians of the orphans) shall refrain from the
use of the property of the orphans but if the guardian is poor, he
may legally enjoy the rightful portion of the property of the

orphans.™

Ibn Taymiyah (Rah) is of the opinion that Islamic scholars agree to
the point that the sustenance of the wife is decided according to the

social traditions. The issue of the amount of sustenance of wife is

! Sarakhast, Sharh Al-siyar al-Kabir, v.5, p.78.
2 Siirah Al-nsa’:19.

3 Siirah al-Bagarah: 228.

* Strah al-Bagarah: 233.

5 Siirah Al-nisa’: 6.

Kawaed Enelish Last Final 11



Maxims of Islamic Jurisprudence 257

not decided by Shari‘ah; but by place, time, context and the

financial condition of the wife and the husband.”

If anyone takes a holy oath that he would ride a 433 (animal) and
413 (animal) is understood to be any animal in his society, he must
not ride horse or donkey, rather riding any animal such as the cow
or the camel will fulfill the condition of his oath.

If anyone takes an oath that he will sacrifice 4% (badana: big
animal like camel, etc.) he can sacrifice camel or she-camel if
these animals are available in his tribe. And the person belonging
to a tribe that is familiar with only cow as animal must sacrifice
cow. His sacrifice of camel is considered invalid in Shari‘ah, as it

goes against the tradition.

! Ibn Taymiyyah, Majmii* al-Fatawa, v.24, p.83.
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Chapter Fifteen

Concerning Qa‘idah (maxim) Starting with Arabic letter (Qaf)
There are two Qa‘idah (maxims)

First Qa‘idah:
“S okl 4 a5 Logd ulgll ps- Jg 87
Accepting the solitary reports (khabr Wahid) against
long established tradition of a society.

It is a Qa‘idah (maxim) of Usul al-Figh. According to 'Imam
Malik, Shafi‘T and Ibn Hanbal (R), solitary report can be accepted.
But, according to the classical Hanafi scholar *Imam kurkhi and
later Hanafi Scholars, solitary reports (khabr’ ahad) cannot be
accepted against long established tradition, and it cannot be
followed.!

Hadiths as proofs of Qa‘idah:

Proofs of Qa‘idah (maxim) are those authentic Hadiths (solitary
reports) without differentiating whether the matter is a common

plight (‘umiim al-balwa) or not. For example:

A Hadith narrated by Ibn “Umar: “He says, we had been leasing
our land for last forty years and we did not consider it illegitimate.
In the meantime, Rafi'bin Khadij (R) narrated to me the Hadith
that the Prophet (PBUH) had forbidden it. We stopped doing it as

212

soon as we heard that.

There is another example. There was a debate among the

companions whether bathing becomes obligatory (Wajib) for the

! Al-’amadi, Al-"ihkam fi *Usiil al-ahkam, v.2, p.112.
? Narrated by Al-’amadi in “Al-"ihkam fi *Usil al-ahkam”, v.2, p.112; also by
Bukhart and Muslim.
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sexual intercourse without ejaculation. But, in this regard, as soon
as they came to know a Hadith by ‘A’ishah (R) (solitary report),
they agreed to take bathing as obligatory (Wijib) in this case. The
Hadith by “A’ishah (R) is: “If two sex organs intersect, bathing
will become obligatory (W3ajib). It happened between me and the
Prophet (PBUH), we bathed.”

Based on the scholarly agreements regarding the above-mentioned
Qa‘idah (maxim), scholars differed in many practical masa’il
(furu’) in different chapters of Islamic jurisprudence. Some of

them have been stated below:

Invalidation of ablution (wudi’) through the touch of male

sex organ:

On the basis of the ’Usili Qa‘idah (maxim) stated above,
according to reputed scholars including *Imam al-Shafi‘i, if male
sex organ is touched, ablution will be invalidated. They have
presented the evidence of a Hadith narrated by Bushra Bint Safwan
(R). The Prophet (PBUH) says, “Whoever touches his penis should

1 2

not perform salah until he performs Wadu™”.

According to Hanafi Scholars, ablution will not be invalidated
through touching the penis. They have referred to the Hadith
narrated by Qays Ibn Talq (R). He (Qays) referring to his father
Talaq Ibn ‘Ali (R) narrates, “He asked the Prophet (PBUH)

whether he needed to do ablution after touching penis. In reply, the

| Ibn Majah, Al-sunan, v.1, p.199, Hadith No: 608; Al-’amadi, Al-"ihkam fi
*Usiil al-ahkam, v.2, p.112.

2 [bn Majah, Al-sunan, v.1, p.161, Hadith No: 479; Abtu Dawiid, Al-sunan, v.1,
p.46, Hadith No: 181; Tirmidhi, Al-sunan, v.1, p.139, Hadith No: 82; Al-nasa’i,
Al-mujtaba min al-sunan, v.1, p.100, Hadith No: 163-164.
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logical reason. If for a long time, someone’s sewerage water passes
by someone’s house, someone’s walks or on someone else’s road,
someone’s room leans or on someone else's wall, they would not
have to be removed, but would remain in that condition. Because
the continuation of anyfhing for a long time based on the good
perception about the Muslims is a proof of legitimacy. Removing
them is essentially a violation of the long-standing right. In this
Qa‘idah, Qadim (~) implies the old legal objects. And if the old
object is an illegitimate one, then it will be refuted by another
Qa‘idah (maxim) “Led 058 ¥ ,~al” “Harm does not establish a

precedent” or “Harm must not be sustained.”

The documentary Hadith of the maxim (Qa"idah):

Since this Qa‘idah (maxim) is derived from a basic comprehensive
Qa‘idah (maxim): “Certainty is not removed by doubts”. So, the
Hadiths of that Qa‘idah (maxim) will be regarded as evidence of
this branch Qa‘idah. To know more about the evidential
documents, the basic Qa‘idah (maxim) “Certainty 1s not removed

by doubts” can be revisited.
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Chapter Sixteen
Concerning Qawa‘id (maxim) Starting with Arabic letter < (kaf)
(There are three Qawa‘id (maxims) under this chapter)

First Qa‘idah (maxim):
“ph durhs 4S8 iy o 5
Anything which is harmful is forbidden (Haram) to
eat and drink.'

A Brief Description of the Qa‘idah:

It is not permissible for a Muslim to consume any food or drink
which will kill him quickly or slowly. For example, taking any
kind of poison that will harm or pain him. Because a Muslim is not
owner of his own life and existence, rather he is considered the
caretaker of his activities, religion, health and wealth. These are

the blessings of Allah he is entrusted with.

Qur’anic basis of the Qa‘idah (maxim):

1.Allah says: “Don’t kill yourself. Surely, Allah is Merciful to
you.” Allah also says: “Do not push yourself towards destruction.
Pray for the blessings. Surely, Allah loves the seekers of

blessings.”

' Yaisuf Qardawi, Al-Halal wa al-Haram fi al-Islam, p. 71.
? Stirah Al-nsa’:29.
i Stirah Al-Baqarah: 195.
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Hadith as proof of the Qa‘idah:

The Hadith from which this Qa’ idah is collected is the narration of
Hadith scholar Hakim al-nisapuri and others including Hakim.
' Abii Sa‘id Khudsi (R) reported, the Prophet (PBUH) said, “Do not
cause harm or return harm. Whoever harms others, Allah will harm

him, whoever is harsh with others. Allah will be harsh with him.”!

Applied/ Pragmatic Examples of the Qa‘idah:

In the light of this Qa‘idah (maxim), we can say that since smoking
(smoking) is proven to be harmful to the health of the smoker, it 1s
Haram and illegal; especially, when a specialist doctor decides it
for a person. Besides, even if the health damage is not observed by
smoking, it is an act of destroying wealth, an act that benefits us
neither in the life Here nor Hereafter. It is to be mentioned that the

Prophet (PBUH) has forbidden the destruction of wealth 2

| Hakim, Al-mustadrak, v.2, p. 66, Hadith No: 2345,
2 Bukhari, Al Jami* Al-sahth, v.3, p.121; Abii Dawid, Al-sunan, v.1, p.192,
Hadith No: 722.
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Second Qa‘idah (maxim):

“Olasls LS
Written Statement is Equivalent to Verbal

Statement.!

The description of the Qa‘idah:

The written statement of the two persons or the two parties (in their
absence) will be treated as the verbal statement of two persons or
the two parties. Because a pen is one of the two tools used to make
a statement. Prophet (PBUH) was ordained to deliver the message
of risalah to the mankind. He has written that message at some
point and sent to many tribes, leaders and rulers inviting them to
Islam, also, sometimes, he would provide verbal statement to

notify and update on many rulings.

There are two requirements for confirmation of a ruling from
a written document:

Firstly, the writing should be clear. On the other hand, it is not
acceptable which is written on the surface of the water, air or
anything like that. Secondly, writing must be official. It means that
it must be written in the acceptable rules and methods practiced by
the people. It must have titles, the names of the senders and

receivers. The practical examples of which are as follows:

' Majallah Al-’Ahkam Al-* Adaliyyah, p. 69.
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The Proof of the Qa‘idah (maxim):

‘A’ishah (R) reported that the Prophet (PBUH) said,
“There are five animals, each of which is a fasiq (evil-doer). The
ones which can be killed in the Haram (the holy site) are: crows,
hawks, scorpions, rats, mad dogs.”"

There is a narration in the Sahih Nuslim:
“It is permissible to kill five harmful animals in Hill and in

Haram.”

! Bukhari, Al Jami® Al-sahih, v.4, p.129; Muslim Al-sahih, v. 2, p.857, Hadith No- 1198;
Taqi al-din, 'umdah al- *ahkam, p.156, p.380; Hadith No- 227.
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Chapter Seventeen

Concerning Qa‘idah (maxim) Starting with Arabic Letter J (1am)
(There are six Qawa‘id (maxims) under this chapter).

First Qa‘idah:
“oadl 3yge d‘blei:.-w dslino VY”
There is no room for ’Ijtihad where there is an
authentic text.!

It is a Qa'idah (maxim) whose importance and greatness,
usefulness and subtlety are much emphasized. That is why, Islamic
scholars of all ages have been attaching great importance to this
Qa‘idah (maxim).

The simple meaning of the Qa‘idah can be understood in the
following way. When Alalh says, “Allah has made business
permissible and riba impermissible”,” there is no scope to do the

opposite ofwhich is clearly stated in the verse.

The scope of the Qa‘idah (maxim):

Where the clear statements of Qur’an-Sunnah exist, it is not
permissible to give any personal or Qi’as-based (logical) opinion
to frame a ruling. Where a clear Nass (clear commentary in the
Qur’an-Hadith) exists, it will not be permissible to interpret the
text after deviating it from its original meaning.

It is to be noted that the prohibition of ’Jjtihad (interpretation and
reasoning based on the sacred text) is an imperative when a clear

Nass (text) is available that demands no explanation. The best

! Majallah Al-’Ahkam Al-‘Adaliyyah, p. 17, section: 14.
? Surah Al-Baqarah: 275.
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example of this Qa‘idah (maxim) might be like this: if a person
does not claim from the plaintiff to produce witness and proof:
rather, makes it imperative for the defendant to produce proof or
makes the plaintiff swear even when he/she has produced witness
and proof, then this kind of ’jtihad will be rejected. Because it
goes against the statement of a Hadith: “The plaintiff has to
produce witness and proof and swearing is to be taken from the
defendant.”! The Hadith makes it obligatory for the plaintiff to

produce witness and proof.

The Detailed Description of the Qa‘idah (maxim):

If Nass (clear commentary in the Qur’an-Hadith) exists, then there
is no scope for '/jtihad (interpretation and reasoning based on the
sacred text). In other words, 'ljtihdd cannot replace Nas. Here, nas
(text) refers to the Qur’an, pure sunnah and’ijma’ (consensus of
the scholars). The nas (text) requiring no’Ijtihad must be a clear
explanatory text from the Qur’an and Sunnah (Mufassar) or
unambiguous quotes (Muhkam). On the other hand, the Nass (text)
which cannot be considered as Mufassar (unequivocal) and
Muhkam (perspicuous) remains open to be interpreted. The matter
will be more evident in the following discussion:

Hanaff school of thought divides the verbal evidence according to
the derivation of rules into four categories:

Al-zahir (»Ull): The meaning of which is expressed through

! Ahmad Ibn Hanbal, Al-musnad, v.5, p.266, Hadith No-3188:Bukhari, Al Jami*
Al-sahth, v.6, p.35, Hadith No-4552; Muslim Al-sahih, v.3, p.1336, Hadith No-
1711; Ibn Majah, Al-Sunan, v.3, p.778, Hadith No- 2321;

Abii Daid, Al- Sunan, v.3, p. 311, Hadith No: 3619;Tirmidhi, Al-Sunan, v.3, p.
19, Hadith No-1342; Al-nas@’yi, Al-mujtaba min al-sunan, v.8, p. 248, Hadith
No: 5425.
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words, but the space for interpretation exists.

Al-nas (u=dl): (From the application of the words) the meaning
of which is more revealing than Jahri. However, the space for
interpretation exists here also.

Al-mufassar (_~&al)): Meaning is so obvious from Nass (text) that
there is no room for explanation. However, there is a possibility of
abrogation.

Al-Muhkam (sSa<l): The meaning of which is so clear and

precise that there is no possibility of its explanation or abrogation.

Therefore, we can say that since there is room for explanation in
the first two, there is also scope for ’Ijtihad (interpretation and
reasoning based on the scred text) in the two cases. The last two
require no explanation; so, there is no scope for 'Jjzrihad. In fact,
'Ijtihad is not applicable to mufassar (unequivocal) and Muhkam

(perspicuous).

’Ijtihad is again of two types:
First: ’ljitihad by fugaha' (Islamic jurists) to understand the
legislative text from Qur’an and Sunnah. It is to make attempts to

know the rulings from Shari‘ah evidence or documents.

Second: ’Jjitihad by fugaha’ regarding Qi ‘as (rational reasoning) of
ruling (hukm) on matters not having Shari‘ah references based on

the matters having Shari‘ah references.

Both types of 'Ijtihad are very urgent and important. However,
’Jjtihadin Qi’as will be applicable only when the Nass does not
exist. Then nazir (similar case) is essentially required to compare

with nazir (similar case). Similarly, '/jtihad is not required where
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Nas 1s perceived, but if the Nass is ambiguous and its explanations
are varied, then the case is different.In fact, if the Nass is clear

enough, no ’Jjtihad is required.

On the other hand, the Qa‘idah (maxim) - “There is no scope for
’Ijtihad if there is a decisive text (Nass)” means that Shari‘ah rules
are derived from and proved by Nass. And, hardly any attempt is
required to derive rules from Nass. Because the rule is very clear
and evident in the Nass. Besides, 'Ijtihad is zanni (Speculative or
conceptual). And, rules derived from ’Jjtihad is also conceptual.
On the contrary, Nass is gat T (decisive) and yagini (undoubted)
and its rules are also gat 7 (decisive). So, a certain thing cannot be

rejected by a conceptual thing.
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Hadiths as the Proof of the Qa‘idah (maxim):

One of the proofs of this Qa‘idah is the Hadith narrated by Mu‘adh
ibn Jabal (R). According to the narration, when the Prophet
(PBUH) wished to send him to Yemen as a judge and teacher, He
told him:

“How will you judge when you will have to give a verdict?” Then
he said, “I will judge by Allah’s Book.” He (PBUH) said, “If you
cannot do it by the Book of Allah?” He said, "I will do it according
to the Sunnah of the Messenger of Allah?" He said, "What if it is
not found in the Sunnah of the Messenger of Allah?” Then he said,
"I will try my best to give my opinion. And I will try my best.”
Mu‘adh (R) said, “The Prophet (PBUH) put his hand on my chest
and said ‘I praise Allah who gifted the messenger of the Prophet
this wisdom which pleases the messenger of Allah”.! *Abt Bakr

(R) and “Umar (R) narrated the same.

The following verse can be taken as the supportive document

for the Qa‘idah (maxim):

“When Allah and His Messenger (PBUH) decides anything, then

no believer can have any authority or desire of his/her own.”
*Jjma' (consensus of the scholars) and Qi’as (rational reasoning)

prove the same spirit.

! Ahmad Ibn Hanbal, Al-munad. v.36, p.333, Hadith No: 22007; v.36, p.416,
Hadith No: 22100.
2 Siirah al-"ahzib: 36.
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Second Qa‘idah (maxim):
“Go @ Gyal
Tyrant vein sans any right: No right or authority is
established if the act is followed by subjugation.’

The Theme of the Qa‘idah (maxim):

Oppression or tyranny does not establish any authority for the
oppressor. ‘Al-‘irqu al-zalim’ (JUall 3 _=)) means that if a person
comes to grab the cultivated land of another person and plant trees
or crops or builds any structure on the land, the grabber will be
treated as a tyrant or oppressor because he is not the owner of the
land where he has planted trees. Thus he will be treated as a
grabber and oppressor. In this case, the law is that his planted trees
and crops should be uprooted and his structures should be
destroyed. But, if the original owner of the land agrees to keep the
trees, plants and structures and give the cost of these to the

grabber, it is also permissible.

Hadiths as the Proof of the Qa‘idah (maxim):

The above-mentioned Qa‘idah is an important part of a prophets’
Hadith which is narrated by ’Imam Muslim, Abl0 Dawid,
Tirmidhi, and Nasa'l. It is also included in ‘A/ Kharaj’ by Yahya
Ibn Al —qurashi, and as a book chapter named ’JThyawu Mawati al-
‘Ard in Al-’Amwal by *Abi’ ubayd Al-qasim. Before tham, it was
included in ‘4/ Kharaj’ by 'Imam ’Aba Yasuf (R).

' Abll Yusuf, Al-khardj, p.77.
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1. The Hadith is : -4 (2 &0 Lo){ L e

“If anyone revives a dead land it belongs to him, and the unjust
root has no right.”!

Basically, the Hadith is a proof of the Qa‘idah (maxim) that “An
oppressor or a grabber cannot establish his/her right through
forcing.” On the other hand, a person who forcibly grabs
someone's land, plant crops or trees, or builds an installation will
not be able to establish the right to possess those things on the
land. If the original owner of the land decides otherwise, that will
be a different matter. Because, one’s property cannot be legitimate

for another without any Shari‘ah ground.

‘Imam Malik (R) said, ‘Al-‘irqu al-zalim’ (&) 3_=ll) "the unjust
root” implies those things which are taken, dug or planted
illegally”. Also “the unjust root” in the Hadith is presented as
oppressor, which represents the owner of the ‘root’ (tree). The
Hadith states, possessing anything unjustly through force or might
does not legalize the rights of the oppressor.

2 ’Imam ’Abii Dawiid, Thirmidi, Ibn Majah, and other Hadith
scholars narrated a Hadith with reference to Rafi Ibn Khadj. The
Prophet (PBUH) said: “A person who grows crops in the land of a
community without their permission has no right to any of the
crops. But he may have what it cost him”. Shaykh al-Albaani said

the Hadith is authentic (Sahih) andaccording to Shaykh Ibn Baz it
is Hasan.

! Abil Yisuf, Al-khardj, p.77, Yahya ibn 'adam al-Qarshi, Al-kharaj, p.80-84,
266-279; Abii ‘ubayd Ibn Sallam, Al-’amwal, p.363-364, Hadith No: 704-707;
Ahmad Ibn Hanbal, Al-munad, v.37, p.438; Abli Dawid, Al-sunan, v.3, p.178,
Hadith No: 3073; Tirmidhi, Al-sunan, v.3, p.55, Hadith No: 1378.
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Third Qa‘idah (maxim):

“Erd G o ual Jlo Jsb 0 usY a2 7
It is not permissible for anyone to possess someone
else’s property without legitimate reason.!
Without any Shari‘ah (legitimate) reason, a person cannot possess
another person’s property; even it so happensthat the person is
another person’s son, father or wife. Because property of a person
is illegitimate for another person. If anybody possesses another’s
property without any legitimate reason, the possessor will remain
liable for the illegal action. But, with legitimate reason, it is
permissible to possess even when the owner of property does not

agree.

Shari*ah (legitimate) reasons to be the owner or
consumer/destroyer of property:

Shari‘ah (legitimate) reasons are those which Allah, the law giver,
has determined to possess or consume the property. For example:
mirath, wasiyyah, hibah, buying and selling etc. It is permissible
for the head of state to acquire others’ assets on bail/security if
there is any need. The term ‘possession’ is used in the Qa‘idah in a
wider sense. The possession may either be by oppression, by
grabbing or by theft. Many mas ‘alahhave been mentioned in the
book ‘Sharhu As-Sayyar Al-Kabri’ dealing with issue. One of the

mas ‘alahs 1s stated below:

If the Amir or the ruler thinks it reasonable to take lease of a cargo

for carrying the war prize (ghanimah), then he will pay the lease-

! Majallah Al-Ahkam Al-"Adaliyyah, p.27, section: 97.
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money before he takes Khumus (one fifth of the war prize which is
allotted for Allah and His Messenger- allotted for the public
welfare). Because, the welfare of the owner of the war prizelies in
this lease. This is similar to the (labor) lease for goats and troop.
The rights of the vehicle owners will not be hindered by this lease.
Because, the rights of Mujahidin (Warriors) are not established
before the preservation and distribution. It should be noted that the
ownership of the property may be an obstacle to the legitimacy of
this lease, not the ownership of the rights or entitlements. For
example, assets in state treasury. Everybody has a right there but
not the ownership. It doesn't matter if the vehicle owners agree or
refuse it if they are not dependent on the vehicles. Then they will
be considered as fraud through this denial. Because their welfare
lies in this lease as they will benefit from the rent of the lease,
which is not possible without this lease. In the same way, there lie
benefits for Mujahidin (fighters for Allah’s cause). In that case,
their denial will be considered as deception. And the judge will not
consider their deception. However, if necessary, such a lease is
legitimate for others. In this case, it is more legitimate for the
>Amir (ruler).

If the contract for ship orsteamer charter (for specified period) is
over but the ship or steamer remains in the deep sea, or if the
owner of the vessels dies, then the rent will remain same as before
the expiration of the term. It will be a circumstantial necessity.
Similarly, it will be applicable in the case of war prize when it is

appropriate there. Yes, but if the Amir is able to carry the goods
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alternatively, then he will not force them to carry. Because then

there will be no proof of necessity.!

The Hadiths Cited as the Proofs for the Qa‘idah (maxim):

The prophet (PBUH) said: “Taking the wealth of any Muslim will
not be legitimate, if he/she does not give it out of satisfaction.”
The prophet (PBUH) also said, “Anyone who revives a dead land,

it belongs to him, and the unjust root has no right.”

!SarakhasT, Sharh Al-siyar al-Kabir, v.3, p. 138-139.

* Ahmad Ibn Hanbal, Al-munad, v.34, p.299, Hadith No:20695; Daruqutni,
Al- Sunan, v.3, p. 424, Hadith No:2886,

3 Abii Yisuf, Al-kharaj, p.77, Yahya ibn *adam al-Qarshi, Al-kharaj, p.80-84,
266-279; Abt ‘ubayd Ibn Sallam, Al-’amwal, p.363-364, Hadith No: 704-707;
Ahmad Ibn Hanbal, Al-munad, v.37, p.438; Abtu Dawiid, Al-sunan, v.3, p.178,
Hadith No: 3073; Tirmidhi, Al-sunan. v3, p.55. Hadith No: 1378.
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Fourth Qa‘idah (maxim):
96(19S JB L] reSlud Uiy Y @l ja) S Sl ] s V7
a3k Losd 198l OF ga) Ol Aol a0 § g8l OS]
(kg 3] 4 S
No statement shall be attributed to a person who

remains silent, but remaining silent will be considered
as affirmation when statement is inevitable.'

The Qa‘idah (maxim) has two parts: Firstly, the basic principle in
Shari'ah, is to associate human activities with their statements
which they will say purposely. On the other hand, Shari‘ah does
not associate ‘silence’ with any rules and regulations as it relates

‘human statement’ with rules.

This is a Fight Qa‘idah (maxim) documented by ’Imam Shafi‘l
(R). He said, “It cannot be said of a person who is silent, that he is
giving permission in such a matter, or has given recognition in

such a matter.”

Second one, it is contrary to the first one, this one is exceptional.
The Hanafi jurists have referred to this. They have considered
silence equivalent to statements depending on the contexts where
statements deem inevitable. Different meanings and rules are
derived from the statements and narration and in the same way,
rules are derived from silence when there are evidential reasons for
doing so. In fact, according to Hanaff Jurists, this Qa‘idah (maxim)
is a one of the kinds of ‘bayan al-dariirah’ (statement of

necessity).

! Majallah Al-Ahkam Al-"Adaliyyah, p.24, section: 68.
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Regarding the second statement, “Kashf al-Asrar Sharhu’ Usil al-
Bazdawi” states that “It (the derivation of rule from silence out of
necessity) is that some condition of silence can be proved
corresponding to the mode or context of the speaker.”! Thus, it can
be said that the second part of the Qa ‘idah (maxim) is a ‘Qa ‘idah’
Usilliyyah’ (a principle or maxim which is related to identifying a
rule and also tells us on how to derive a ‘hukm’ [ruling]). In the
Prophetic statement, his silence after seeing an act or listening to
something is deemed as his acknowledgement regarding the
matter. The silence of the Prophet in the face of anything is
equivalent to his approving statements. Because, the Prophet is not
supposed to remain silent in the face of any event that would be
regarded impermissible. Therefore, the Fugaha’s (Jurists) have

considered the silence of the Prophet (PBUH) as statement.

The Hadith/s as the Proof of the Qa‘idah (maxim):
There are several examples supportive of this Qa‘idah (maxim).
For example, *Adhan for Salatul Eid, Prophet's (PBUH) silence

regarding utterance of 'Igamah, etc.

One of the examples of this Qa‘idah (maxim) is the silence of an
unmarried adult girl when permission is sought from her for
marriage. In this case, her silence is considered as a sign of
affirmative statement. This is because due to decency or modesty

she feels embarrassed to express her opinion clearly.

1 *A15’ al-din Al-Bukhari, Kashf al->Asrar Sharhu 'Usiil al-bazdawi, v.3, p.147.



Maxims of Islamic Jurisprudence 282
<D~

In the same way, if the Shafi' (the claimant of the right of pre-
emption) knows about selling of his goods but remains silent, then
his silence will be considered as withdrawal of his right of pre-
emption (‘Haqq al-Shuf'ah). In this way, we can say that it is a

fundamental juristic maxim (Qa‘idah).

It is to be noted that the first part of the maxim is the basic
principle. Because, the activities of the people are dependent on the
agreements and clear statements. For this reason, there is no limit
to the number of branches included under the maxim. The second
part of the maxim is different. The matters related to it are limited

and countable.

Examples of the First Part of the Qa‘idah (maxim):

If someone sells someone else's goods in his presence, and the
owner does not prohibit it but remains silent, then his silence will
not be considered as permission to sell.

If a person is informed that a fudilf (a curious person who is not
responsible) has sold his goods, then if he maintains silence, then
his silence will not be considered as permission.

If someone destroys someone else’s property in front of him and

he is silent, then his silence will not be considered as permission.

Examples of the Second Part of the Qa‘idah (maxim):
In the case of permission from an adult woman regarding
marriage, her silence will be considered as consent as she is

understood to be so modest as not express her mind.
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2. According to 'Imam ’Abu Hanifah and ’Imam ’Ahmad Ibn
Hanbal, reluctance of a person to swear will be considered as the
confession of the accusation. But, according to, 'Imam Malik and
'Imam Shafi‘i, reluctance of a person to swear and his/her silence
will be considered his/her denial or rejection.

3. The silence of the seller while the buyer takes his/her goods will

be considered permission for the buyer.

In the same way, despite being aware of selling, if Shafi" (the
claimant of right of pre-emption) remains silent, his silence will be

considered withdrawal of his pre-emption in this claim.
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Fifth Qa‘idah (maxim):

“Olayl pdy a8 p38 S Y
It is irrefutable that rulings change inaccordance with
the change of time.

Almighty Allah has bestowed His ultimate grace on the followers
of this religion who are extremely patient. He has gifted them a
perfect and complete code of life which is suitable for every age.
No event of life is excluded in this code of life. There will be no
new problem which cannot be properly resolved in this Shari‘ah.
That 1s why, whenever any problem has arisen, the Fugaha’
(Islamic jurists) have found a proper solution in the light of
revealed texts (nusus) and their aims and objectives, and it will

continue till the doomsday, insha Allah.

However, the things which have been settled undoubtedly
(thawabit) and are widely accepted, they are nor changeable. And,
these are well-proved issues by the Qur’an and the Sahih Hadiths.
Therefore, the purpose of this Qa‘idah and fatwas (rulings
provided by a qualified scholar [expert in legal issues] on any point
of Islamic law) is subject to change depending on the context of

space, time and person.

According to Ibn al-Qayyum (R) the Shari*ah rules are of two
types, namely:

. All that is unchangeable, i.e., not changeable considering space,
time and person and they remain same in all conditions. For

example, the irrevocable obligations and Haram provisions in the
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Shari‘ah, and the law of punishment in the Shari‘ah for various

crimes, etc.

2. The rules and regulations which are subject to change depending
on the time, space, context and person for the welfare of mankind

have specific policy for application.

Some Examples of the Qa‘idah (maxim) that are
Representative Proofs of the Qa‘idah:

» It is narrated about ‘Umar and ‘Uthman (R). “‘Umar (R) had
excused the banishment for unmarried adulterer. He was afraid of
the gradual weakness of Iman of the banished person during his
stay in Dar al-harb (territory of war: i.e. non-believers). Because,
’Iman of a person gets weakened due to the change of time and

space.

Similarly, ‘Uthman (R) had also passed the verdict to sell the
camel found by chance and keep the price preserved for the owner.
But, it is forbidden in the Hadith. He passed the verdict because he
sensed the debasement of human character and responsibility with

the passage of time. So, he gave this verdict.

> The Islamic jurists have imposed security on the artisans. But, the
basic premise in Islam is that carpenters, blacksmiths, tailors, etc.
do not have to give security. But if they cross the limit or make
mistakes, then the case is different. However, when the Prophet’s
Companions and the Islamic juﬁsts observed that the people were
losing their sense of responsibility, they issued a fatwa imposing
security on tht? artisans in order to preserve the wealth of the

people.
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» Due to defects in the product, buyers and sellers are allowed to
refuse the sale contract in Islam. This is an unchangeable
provision. But, the condition of defects is subject to change in

space, time and circumstance.'

In fact, the Shari'ah, rules concerning activities, habits and
practices of human beings are for the welfare and well-being of
human beings. It can be seen that in the course of time, the sense of
human welfare undergoes changes due to contextual necessity.
Therefore, whenever there is a change in humaninterest and
humanwelfare, there should be a reasonable change in rule

corresponding to the contextual necessity.

! Majallah Al-Ahkam Al-*Adaliyyah, p.24, section: 67.
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Sixth Qa‘idah (maxim):

“rapaill dolie § AVl Epe Y7
Indication (dalalah) is not taken into consideration in
the presence of clear statement (Tasrih).'

Tasrih (ze»<5): Tasrih is the clear and sufficient statement. It may

either be direct or symbolic.?

Dalalah (4¥2): Dalalah does not give clear meaning; rather, it has
to be understood from contextual conditions like practices,

indications etc.

The substance of the Qa‘idah (maxim):

This is a very fundamental maxim (which is used to understand the
indications [daldlah] and implications of texts [nusus]). When
comparing, Tasrih (clear statement) is stronger than Dalalah
(indication). But, when they contradict each other, then in the face
of Tasrih, dalalah cannot be justified. If they do not contradict,
dalalah can be followed. In this regard, some jurists opine, “The
proofs of Dalalah (indication) can be similar to the proofs justified

by Tastih (clear statement).”

Some Examples of the Qa‘idah (maxim):
. If a person enters someone else's house in order to drink water and
gets the drinking pot broken while drinking, then no compensation

will be imposed on him. Because the owner of the house has not

| Sharh Majallah Al-Ahkam Al-‘Adaliyyah, p.28, section: 13; Al-zuhayli, Al-
Qawa'id al-Fighiyyah wa tatbigatuha fi al-madhahib al-’arba‘ah, v.1, p.154.

2 Al-nasafi, al-mandr bisharhi fath al-ghifar li ibn Nujaym, v.2, p.835.

3 Abii Muhammad al-khabbazi, Al-mughni fi *Usal al-figh, p.247.



Maxims of Islamic Jurisprudence 288
B

forbidden him to drink water. So, his drinking of water is
considered permitted as dalalah (silent approval). And, there will
be no compensation when it is permissible by Shari‘ah. Yes, if the
owner of the house forbids him to drink and he gets it broken, then
he will have to compensate. Because clear forbidding has made
‘dalalah’null and void. So, in the face of Tasrih, ‘dalalah’ will

remain null and void.!

. The trustee/custodian is allowed to travel with the trusted goods.
But, if the depositor forbids him to travel, then it is not permissible
for the trustee to travel. If the trustee travels after he is forbidden to
do so and trusted goods are destroyed, then the trustee will have to
compensate. Because, Tasrth (clear statement) is more

strong/preferable to dalalah (implied statement).?

. The expenditure categories of ‘waqf” (endowment) property can be
inferred from the dealings of previous executives engaged in the
project. However, if there is an authentic written statement by the
endower found explaining the categories, the dealings of previous

executives will be taken into consideration.>

' Al-zuhayli, Al-Qawa'id al-Fighiyyah wa tatbiqatuha fi al-madhahib al-
‘arba‘ah, v.1, p.154.

* Al-atas1, Sharhu Al-majallah, v.1, p.129.

*Ahmad al-zarqa, Sharh al-Qawa‘id al-fighiyyah, p.98.
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Chapter Eighteen

Concerning Qa‘idah (maxim) starting with Arabic letter ¢ (Mim)
(There are 17 Qawa‘id (maxims) under this fundamental maxim)

First Qa‘idah (maxim):

o ol Y opkd Ll M e cub e”
What is established contrary to Qi’as (analogy) shall
not be used as Qi’as.!

It is mentionable that Qi’asis the fourth basis of the four primary
sources of Shari‘ah law. It is proved by the Qur’an and Sunnah.
Qi’as is the process of measuring or estimating fara’ (a branch
mas’alah- where direct Shari‘ah ruling is absent) with al-’asl
(where direct Shari‘ah ruling is present) because of a common

cause between them.

For Qi’as (ratinal reasoning), thefollowing four conditions are
applicable:

. Not to be conflicting with any stronger evidence/document.

_ The ruling of the al-’asl (where direct Shari‘ah ruling is present)
regarding matters relating to Shari‘ah has to be proved by SharT‘ah
text (clear evidence from the Qur’an and Sunnah) or ;jma; if it 1s
proved by Qi’as, then it isnot correct to make Qi’as (rational
reasoning) on it.

_For the ruling of the al-’asl to prevail, there should be accepted
reason (‘illah) so that there can be a logical analogy between al-

‘asl and Fara®. So, if the ruling of the al-'aslis purely ‘ibadah-

| Majallah Al-’Ahkam Al-Adaliyyah, p.17, section: 15.
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centric (Ta‘abbudi), then deriving Qi’as from it will not be
Justified.

‘illah (reason) has to be based on such meaning which conforms to
(ruling) Hukm and acknowledged by Shari'ah maxims or
principles. On the other hand, any Fara‘cannot be considered for
Qi’as over any fara'. The fara has to be based on Qi’as referring to
‘al-’Asal’. Similarly, the ruling which is against Qi’as cannot be
considered for any Qi’as. For example, the obligatory ablution
after eating meat of a camel, violation of fasting because of
ejecting of blood through a tube (Hijamah) etc. *Imam Bukhari (R)
says, Ibn ‘Abbas and ‘Ikramah say, in the case fasting, injecting
anything into body not pouring anything out of body has to be

considered.

Basically, it is a Qa‘idah (maxim) which traces its roots back to the
principles of Islamic jurisprudence. The conditions (shurut) related
to the ‘hukm’ (ruling) of al-’asl is explained in the chapter of
‘Qi’as’. One of the inevitable conditions that must be met for the
validity of Qi’as is that the ruling (hukm) of al-’asl is not to be
deviated from the norms of ‘Qi’as’ (rational reasoning). Because,
when norms or criteria are missed, it loses the potentiality of
analogical reasoning too. Because, the intended purpose was not
achieved. The objective of the ruling (hukm) of ‘as/ is to give the
same ruling (hukm) in fara 'in a comparative way. When the ruling
(hukm) of ‘as/ goes beyond gi’as, then another qi’as cannot be
drawn upon that. Because, it is impossible to prove something by

what claims itself as unproven.



Maxims of Islamic Jurisprudence 291
— BN ——————

The Hadith/s as the Proof of the Qa‘idah (maxim):

The applied example for this Qa‘idah (maxim) provided by the
jurists is the ‘Bay* Salam’ (it is an Islamic contract where total
payment is given in advance for specific goods to be delivered in
later period). Such dealings tend to be forbidden on the basis of
Oi'ss (rational analogy) because the product remains unknown
during the contract here. How a selling contract is possible on an
unknown product? This Qi’s or contract has been rejected
because of the text (the direct reference from the Hadith). The
Prophet (PBUH) said, “Those who pay in advance for anything
must do so for a specified measures and weight with a specified

time fixed.”!

Similarly, another business which is against Qi’as is the ‘Bay" al-
istina®’ (it refers to a sale by order of any good or property that is
to be built /produced/ manufactured and delivered later at a
specified date). It is like- “A person will order a manufacturer of
shocks to manufacture for him a pair of shocks at the price of this
amount, and, he will tell him the quality and quantity, and the
manufacturer will agree to this.”> This business is made
permissible through consensus (’ijma‘) as a contextual necessity of
human beings. But, this is against Qi’as or reason. Because, the
buying and selling of absent things are forbidden.

So, anything else cannot be compared with the previous mas’alah
and gets the permissibility. For example, it is not permissible to
say by someone that, based on the Bay' Salam’ and Bay "istind #
the fruits of a tree which have not yet been visible can be sold.

Because, the reference regarding permissibility of advance

| Bukhari, Al Jami® Al-sahth, v.3, p.75, Hadith No: 2239-2240.
2 Al-kasani, Bada’i‘ al-sana’i’ i tartib al-shard’i’, v.5, p.2.
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payment contract (Bay® Salam) or Bay " ’istina' (sale by order of

good/property) is against Qi’as or (analogy).'

Shaykh Mustafda Zarqani, the author of “Sharhu al-Qawa‘id al-
Fighiya” says, “There are so many shar‘i rulings which are against
Qi’as or reason. So, those rulings will remain confined to the text
(the direct reference of the Qur’an and Sunnah). Other things

cannot be compared with them.”

The following issues are included in this rule:

1. The severing of hand for theft is an obligatory ruling of Islam.
But, it cannot be compared with the theft of coffin clothes.

2. Similarly, leasing or renting is a selling of unseen benefits. And,
selling of anything which is not seen is forbidden. But, in the case
of extreme necessity, it is permissible. Needless to say, reason is
avoidable in the case of necessity. So, this ruling will remain
confined to the case of necessity. It cannot be compared in
different cases.

3. Swearing of both the parties: It is proved in selling contract when
dispute arises after receiving the product. On the other hand,
Marriage (Nikah) cannot be compared with that. But, before

receiving the product, it is acceptable.

! Al-nasafi, Kashf al-’asrar sharh al-musannif ‘ala al-manar, v.2, p.146.
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Second Qa‘idah (maxim):

Difficulty causes the ease.!

It is fundamental and important Fight Qa‘idah (maxim) and a great
referential document in the principles of Islamic jurisprudence
("Usil al-figh). It was originated by the tradition of "Imam ’Aba
~ Hanifah (R). Most of the relaxing rulings of Islam (Shafi‘1) have
been derived from it. It is one of the foundational pillars of Islamic
artifice of Figh. Simultaneously, it is a Fighi (jurisprudential) and
"Usiili (methodological/ fundamental) Qa‘idah (maxim). It is a
principle based on so many evidences. Many Fighi rulings have
been derived from it. For example- debt, guarantor, injunction etc.
The relaxing rulings (rukhsah) and facilitated (takhfif) of Shari‘ah
rulings approved by the jurists have been derived from it. Some of
them are- ‘Qasar’ prayers during travel (praying two rakah of salah
for four rak‘ah), doing taimmum, saying prayer with permissible or
little impurity etc. Because, Islamic Shari‘ah does not give a
person such a responsibility which is beyond their capacity, which
will bring troubles for them or which is goes against his innate
nature and incompatible with his instincts. Thus, relax, facilitation

and generosity are expected from the law giver (shari‘) Allah.

The pains that involve relaxing ruling:
The pains that involve relaxing ruling are those pains that hamper
'ibadah greatly. For example- where there is the fear of death, or

where there is the possibility of increased illness or delay of

! Majallah Al-’Ahkam Al-"Adaliyyah, p.18, section: 17.
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recovery or possibility of increased pains. On the other hand, there
will be no relax in regular or ordinary pains. For example- little

influenza or little pains.

Some examples of the Qa‘idah (maxim):

Taimmum is permissible for a sick person if there is the
possibility of severing illness or delay ofrecovery because of
ablution.

The specials cases when it is permissible or better to combine
two prayers (jama‘ah bayna al-salatayn). For example- due to the
travel, sickness or rain when there is the apprehension of wetting

clothes.

Some reasons for relaxing or facilitation in Islam:
Sickness
Travel
Enforcement
Ignorance
Mistakes
In all the cases of ineligibilities; for example- madness, under age,

menstruation etc.

(The following) branch-maxims are associated with
theaforediscussed maxim ‘Difficulty cause the ease’ ( a3 4bdal)
setill),

First: ol Jasdl| e 855 22l — “Necessities legalize prohibitions™.

Second: »),3% 38 &I53 &0 —“Necessity shall be estimated by the
extent there of”.
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Third: @i aud) 13] 5 audl 3L 13 5aY1- “When a mater tightens it will
widen, and vice versa”.

Fourth: ,zall as 2y ¥ - “There is no obligation when there is
inability”.

Fifth: sall Lin Y ),.ull-“An unfeasible matter cannot entirely
overwhelm a feasible one”.

The Hadith/s as the Proof of the Qa‘idah (maxim):

In a Hadith narrated by *Usamah Ibn Shariq, it is said, “I came to
Prophet (PBUH) and there was the pin-drop silence among his
companions. Bedouins came to him to ask questions regarding
some issues. They asked, is there any harm in such and such? He
said, Oh! Servants of Allah, Allah has withdrawn pains and
discomforts. But if a Muslim deals with another Muslim unjustly,

then it is a matter that leads to destruction.”!

"Imam Bhukari in his “Al-Jami‘ Al-Sahih™” made a chapter titled
‘Certainly, din is easy’ (o« (23l 0l)- and the Prophet (PBUH) says,
“To Allah, the most favorite religion is ‘Al-Hanafiyyah al-samha
(easygoing religion)”. He has included the following Hadith under
this chapter: Abli Hurayrah reported that the Prophet (PBUH)
said, “The religion is ease, but if anyone overdoes it it gets the
better of him; so keep to the right course, approximate to
perfection, rejoice, and ask help in the morning, the evening, and

some of the latter part of the night.””

! Abii Dawiid al-tayalisi, Al-musnad, v.2, p.559; Abii Dawid al-sunan, Al-
musnad, v.2, p.211, Hadith No: 2015.
2 Bukhari, Al Jami‘ Al-sahth, v.1, p.16, Hadith No: 39.
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Similarly, ’Imam Bukhari narrated a Hadith referring to ’Anas (R).
He says, “Make things easy, do not make them difficult. Cheer up
the people by covering glad tidings to them and do not repuls.”" A
Hadith narrated by ‘A’ishah (R.) says,“When the Prophet (PBUH)
ordered anybody to do anything, He (SM) ordered it corresponding

to the capacity of the person.””

Another Hadith narrated by Jabir (R.) says, “He says, once the
Prophet (PBUH) was travelling; he saw a crowd; he saw a man
was being shaded; then He (PBUH) asked, what is happening?
They said, he is fasting. Then he said, it is not righteous to fast

while travelling.?

In another statement, he says; “You should accept relaxations
(Shafi‘T) granted by Allah.”* Similarly, the Prophet (PBUH) says,
“If I thought that it would not be painful for the believers,” In
another statement “on my followers, I would have ordered them to

do miswak before every prayer.” °

In the explanation of this Hadith, Shah Waliullah Muhaddith
Dehlawi says, “It means that if it had not been considered painful,
then doing miswak would have been made compulsory for prayers
(Salat) like ablution.There are a number of Hadiths that clearly
show the influence of ’'Ijtihad over the rulings of Shari‘ah by the
Prophet (PBUH). Surely, those Hadiths clarify the objectives
behind the ’Jjtihad, and ‘removing the hardship’ (raf’ul haraj) is

! Bukhari, Al Jami® Al-sahih, v.1, p.25, Hadith No: 69.

2 Bukhari, Al Jami® Al-sahth, v.1, p.13, Hadith No: 20.

3 Bukhari, Al Jami® Al-gahth, v.3, p.34, Hadith No: 1946.

4 Muslim, Al Jami* Al-sahih, v. 2, p.786, Hadith No- 1115.
5 Muslim, Al Jami® Al-sahih, v. 1, p.220, Hadith No- 252.
¢ Bukhari, Al Jami® Al-sahth, v.9, p.85, Hadith No: 7240.
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one of the principles which Islamic Shari‘ah is based on.! And
also, there is another Hadith “Some villagers of desert once came
to the Prophet (PBUH) in Madina on the day of Eid al-Adha. He
said, preserve meat for three days and the give the rest as ‘sadagah’

(alms)”, and then he said at the end, eat, give, sadqah and present.>

The aforediscussed points present a brief presentation of some
authentic (Sahih) Hadith dealing with the theme of the chapter.
Every Hadith is a proof of relaxing and facilitating. And they

clearly verify the Qa‘idah (maxim) “Difficulty causes the ease.”

! Shah Waliullah Dehlawi, Hujjatullah Al-balighah, v.1, p.310.
? Muslim, Al Jami® Al-sahih, v. 3, p.1561, Hadith No- 1971; Abii Dawiid, al-
sunan, v.3.p.99, Hadith No- 2812.
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Third Qa‘idah (maxim):
“gunall Jadug Y ) gunell”

The easy cannot be unwritten by difficult.

This is one of the important Fight Qa‘idahs (maxim). Most of the
jurists have accepted this. Facilitation (taysir) and simplification

(takhfif) are the main focuses of this Qa‘idah (maxim).

The substance of the Qa‘idah (maxim):

The action that is easy to do for the Mukallif (A Muslim,
pubescent, sane, obligated and accountable for abiding by Shari‘ah
guidence) shall not be waived by the difficult thing (action beyond
his capacity). Because, the person is obligated to do any portion of
the difficult thing corresponding to his capacity, He will not be
responsible for not being able to do the whole difficult thing.

It is one of the important maxims of Islamic jurisprudence that is
related with the central purpose of Islamic Shari‘ah. And, it is that
— “In Islam, conferring responsibility corresponds to capacity and

doing the easy one of the actions when not capable is a norm.”

It is compatible with the principle (maxim) of “simplification and
removing hardship.” So many Fighi problems are covered by this
Qa‘idah (maxim). Most of them related with “‘ibadah and Shari‘ah
administration.” In fact, this Qa‘idah (maxim) compliments the

Qa‘idah- “Hardships begets the ease.”
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The Hadiths as the Proof of the Qa‘idah (maxim):

The jurists have derived the Qa‘idah (maxim) from the last part of
the following Hadith:

Abt Hurraira (R.) narrated, “I have heard the Prophet (PBUH)
saying, try to abstain completely from what I have forbidden you
to do and try to perform as much as possible what I have asked you

to do.”!

Similarly, Imran Ibn Hossain (R.) narrated a Hadith. He says, “I
was suffering from piles, and I asked the Prophet (PBUH) about
this. Then, he said, perform salah standing and if you fail to stand

then perform sitting; and if you fail to sit then perform sideways.”?

It can be derived from the Hadith that “the easy thing shall not be
waived by the difficult thing.” Because the obligation of salah
depends on the maturity or ‘agal (consiousness). So, as long as
‘aqal (consciousness) is operative, the obligatory thing will remain
imperative. For example- Rukii‘ and sujizd will not be excused
because of the failure to stand. So, from the above statement, it is
clear that if one is incapable of doing the best option and capable
of doing the relatively less permissible one, then it will be allowed

and considered.

Similarly, there is another Hadith by the Prophet (PBUH). He says,
“If a person among you observes any injustice, he should prevent it

by his own hand. If he fails to do so, he should prevent it orally.

! Bukhari, Al Jami‘ Al-sahih, v.9, p.94, Hadith No: 7288; Muslim, Al Jami® Al-
sahih, v. 2, p.975, Hadith No: 1337.
2 Bukhari, Al Jami® Al-gahth, v.2, p. 48, Hadith No: 1117,
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And, if he fails to do it orally, he should hate the injustice in heart.

And, the last one is the weakest level of Iman.”!

The role of heart is to hate and refuse injustice through all means
of expressions and signs. For example, pouring down forbidden
drinks and disassociate with the drunk man, that can be done by
anyone and that is why these things cannot be escaped by anyone.
From the above discussion, it is clear that “whatever Allah has
made compulsory for men is subject to the capacity of the men. On
the other hand, Allah does not impose duties beyond the capacity

of a person.

Similarly, ‘Umar Ibn Khattab and ‘Ammar Ibn Yaasir (R) narrated
a Hadith which is included in Sahih Bukhari and Muslim, “coming
to ‘Umar (R) a person said, I am so impure that I have to do
obligatory bath, but I did not touch water. Then, ‘Ammar (R) said
to ‘Umar (R), “Do you remember? You and I were on a journey,
and you did not say prayer (Salat) in that situation. And, I was
tumbling on the soil and then offered my prayer (Salat). When I
reported this incedent to the Prophet (PBUH), he said, “You were
right to do so”. Then, the prophet (PBUH), touched the soil by his
own hands and blew the soil away and then made ‘mash’ (wipe) of

his face and hands.”

' Muslim, Al Jami® Al-sahih, v. 1, p.69, Hadith No: 49.
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In this Hadith, there are clear directives to the maxim in
discussion. The prophet (PBUH) had acknowledged the act of
‘Ammar, and He (PBUH) has shown the right way of tayammum.
Thus, it is understood that “an unfeasible matter cannot entirely

overwhelm a feasible one”.

Some examples of the Qa‘idah (maxim):

% If anyone cuts the head of his finger, he has to wash the rest of
the part.

< The person who fails to cover the whole ‘satar’ (private parts of
the bodythat shall be covered by a Muslim) should cover the
largest possible ‘satar’ (private part).

% The person who can recite atleast some verses of ‘sirah fatiha’
has to recite it according to consensus of scholars.

< If anyone is without ablution and he has some ‘najasah’
(physical and material impurity) and he has water only sufficient
enough to remove ‘najasah’ (physical and material stains), then he
has to remove the ‘najasah’.

¢ The person whose arms are amputated at the elbows has to wash

the bones at the top of the elbows.



Maxims of Islamic Jurisprudence 302
- <BINE> -

Fourth Qa‘idah (maxim):
“aiz)3seaally p3daall da A1 § Usgsall”

The unknown in Shari‘ah is at par with the non-
exixtent and the incognizable.!

It is one of those Qawa‘id (maxims) that deal with the “Principle of
Simplification and removing hardship”.’Imam Ibn Taymiyah
referred to the Qa‘idah (maxim) in many places. In the words of
Ibn Rajab al-Hanbali the structure of the Qawa‘id (maxims) is as
follows:

Hlt) 32 4 de BN e 515 i JSY 3E B eppaddi G Jyend Jﬂ
“The unknown is considered to be in the place of non-existent
matter - although its existence is fundamental - when it is

frustrating to be aware of it, or its existence is difficult to

consider.”?

The authentic Hadiths for the Qa‘idah (maxim):

’Imdam Ibn Taymiyah (may Allah be pleased with him) has
presented several documents in support of the Qa‘idah. The

following Hadith is one of them: The Prophet (PBUH) said: “And

if I order you to do something, then do it as much as you can.”

Regarding the explanation of the Hadith, the Prophet (PBUH)
spoke about the picked-up things which werelost by somebody. He

says,

L5 o a3 0 o Vi e WIS oL 125 65

! Ibn Taymiyyah, Majmi* Al-fatawa, v.29, p. 322.

2 Ibn Rajab Al-Hanbali, Al-Qawa‘id, p.237.

3 Bukhari, Al Jami® Al-sahih, v.9, p.94-95, Hadith No: 7288; Muslim, Al Jami'
Al-sahih, v. 2, p.975, Hadith No: 1337.
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“If its owner comes, give it to him. It is Allah’s wealth that He will
give to whom He wills.”

The goods found in this way were the property of the owner, which
was lost from him. Regarding the situation when it became
difficult to know who the owner of this wealth was- The Prophet
(PBUH) said, “It belongs to Allah (SWT), who gives it to

whomsoever He wills.”

The Hadith clarifies that Allah wants to take away his ownership
of this wealth and give it to the person who got it. There is no
disagreement among the religious scholars that it is permissible for
a person to give the picked-up things in charity or to enjoy it (to be
the owner) if he himself is poor and also looked for the real owner

for many days.!

Also, based on the aforementioned maxim, “If a person dies and no
heir is known, his inherited wealth can be spent for the welfare of
Muslims, even if in reality his unknown heir does not exist.
However, in this case, if the heir is found, then the property has to

be handed over to him.”?

! Ibn Taymiyyah, Majmii* Al-fatawa, v.29, p. 322.
? Ibn Taymiyyah, Majmii® Al-fatawa, v.29, p. 322.
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Elsewhere, he refers to the Qa‘idah (maxim) as saying, “If the
owner of any property is not found, we will be free from
theliability of returning the property to him. Therefore, it can be
spent for the welfare of the Muslim community. It is known that
sadagahh (charity) is one of the charitable deeds of Muslims. Itis a
general principle (Qa‘idah) that applies to the assets of all
anonymous owners. Because, in such case it is difficult to pay the
real owner. Such as: in case of forcibly acquired assets, borrowed
assets, depository assets (when the owner cannot be found). So, it
can be spent in the welfare of Muslim community according to
’Imam Malik, ’Ahmad and ’Abt Hanifah and other scholars.”!

! Ibid.
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Fifth Qa‘idah (maxim):

“? o3 4“'33-93-5-19‘?' & ,!, ,h,DBLO”
What Muslims think good is considered good by Allah.'

That is to say, if the Muslims collectively agree on any verdict or
opinion that it will be good, then it will be considered as good In
the sight of Allah. Therefore, it is important to accept it and show
support for it.

The documentary Hadiths for the Qa‘idah (maxim):

This is the quote of the Abdullah Ibn Mas‘@id (R) which has been
quoted by the Hadith scholars like "Imam ’Ahmad, Bazar and
tabarani respectively in the famous Hadith scriptures. And the

narrators of the Hadith are also reliable. As he says-

G g 5 S Y s g5 o 3 et @ J8 4 8 A6 Y5
i 4 st 545 6 A0 g o 2875 05 i
“There is no objection to wearing a qiladah (necklace) around the
neck of a horse in war or outside the war. Because, it is a general
rule for those who face an opponent in battle or who usually ride a

horse. And “what Muslims think good is also good in the sight of
Allah.™

| Sarakhast, Sharh Al-siyar al-Kabir, v.4, p.217; Al-barakati, Figh al-sunan wa
al-’athar, p.7.

2 Ahmad Ibn Hanbal, Al-munad, v.6, p.84, Hadith No:3600; Al-bazzar, Al-
munad, v.5, p.212-213, Hadith No:1816; Al-tabrani, al-mu‘jam al-wasit, v.4,
p.58; Sarakhasi, Sharh Al-siyar al-Kabir, v.4, p.217; Al-barakati, Figh al-sunan
wa al-"athar, p.7.
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Sixth Qa‘idah (maxim):
“aiz YL Y G OB W

We will not be asked about that which is invisible to us.!
Explanation of the Qa‘idah (maxim):

“It is not good for a Muslim to inquire about what is invisible to
the naked eye. So, in the case of a slaughtered animal, it is not his
duty to make these inquiries: How has it been slaughtered? What
conditions have been found in it? Has Bismillah been recited or not
on slaughtered animals? Rather, the animal slaughtered by a
Muslim, even if he is ignorant, a transgressor or ahl al-kitab (true
Jew or Christian) is completely halal. However, this Qa‘idah
(maxim) is applicable according to the Shafi‘T school of thought.

The authentic Hadiths for the Qa‘idah (maxim):
In a Hadith quoted by 'Imam Bukhari, it is said that a group of
Companions (Sahabahs) asked the Prophet,

&ldfjdhssﬂr\&bw\ﬁ\b){a\LgJ-:u\rrz.ULC:y U3 &L J,

Si e 01,22 4
“O Allah's Messenger! Meat is brought to us by some people, and
we are not sure whether the name of Allah has been mentioned on
it or not (at the time of slaughtering the animals).” Allah's
Messenger (PBUH) said (to them), "Mention the name of Allah

and eat it.””?

! Yiisuf Qardawi, Al-Halal wa al-Haram fi al-"Islam, p.60.
? Bukhari, Al Jami* Al-sahth, v.3, p.54; Hadith No: 2054.
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Regarding this Hadith, the scholars have said that it is clear from
this Hadith that the actions and deeds of a person will be
considered as correct and sound until there is no authentic
document on its invalidity and in correctness. Thus, 'Imam Ibn

Hazm has extracted this Qa‘idah (maxim) from this Hadith.

1) It is narrated on the authority of “Umar ibn al-Khattab (R) that he
was crossing the road at one time when suddenly water fell on him
through the mijab (roof drain). He had another friend with him. He
asked the owner of the mijab, “is your water pure or not?” Then
“Umar (R.) requested the owner of the mijab, “Do not tell us about
this. Surely we are forbidden to do artificial (unnecessary)
suffering.”

2) In the same way, the Prophet accepted the invitation of a Jew and
also ate his food. But he did not ask whether the food was halal or
not, and the vessel was sacred or not.

3) He and his companions used to wear and use the clothes and
utensils made by the disbelievers.

4) In the same way, they used to distribute and use the clothes and
utensils found in the spoils of war. There is also proof that they
have used drinking water from the shared goblet.

5) On the other hand, there is a group which is in favor of adopting
austerity in it.Their evidence is that the following Hadith: The
Prophet (PBUH) was asked about the vessels of the People of the
Book (Judeo-Christian) in which they ate meat and drank wine in
thanksgiving. Then he said-
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“If you do not find any other pot, wash it with water, then eat in
it

According to Ibn Rajab al-Hanbli, “from this Hadith, one can
deduce the issue of the activities of a person whose wealth 1s
mixed with haldal and Haram. If most of his wealth is Haram, as
Imam ’Ahmad says, it is better to abstain from it. But in the case
of a small thing or an unknown thing, the scholars of Hanbali
School disagrees that it is Makriih (reprehensible) or forbidden.
Both statements exist. And if most of his wealth is halal, then it is
permissible to trade with him and take from his wealth. The
Prophet’s (PBUH) companion Al-harith narrated with the authority
of “Ali Ibn Abi Talib, he said about the king’s gifts - there is no
problem in taking this gift. Because what he gives from halal
wealth is many times more than what he gives from Haram wealth.
Similarly, the Prophet and his Companions dealt with the
polytheists and the People of the Book. But they knew that they

would not avoid all Haram”.!

! Yiisuf Qardawi, Figh al-’awlawiyyit- Dirasah Jadidah fi daw’i al-Qur’an wa
al-Sunnah.
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Seventh Qa‘idah (maxim):
“dSH 2 59 oD (iyaa”
Indirect speech is a safe way to avoid a lie.!

Explanation of the Qa‘idah (maxim):

The word ‘ma‘arid’ (J=i)l22) is plural of ‘mi‘rad’ (u='u2<). The
word is derieved from ‘Al-ta‘%id fi al-gawl’ (SR 3 G i)
meaning ‘the opposite statement of a clear commentary’. That is to
say, pointing to a (hidden) truth by concealing a (public) truth.
Raghib Al-asfahani, a well-known linguist, says that 7a7id’ is a
statement which has two meanings, true-false or overt-invisible. In
‘Allamah ‘Ayni's words, ta 77d is a kind of indication as opposed
to a denotative statement. The purpose of fa rid is to prevent the

speaker from making false statements.

The meaning of the word ‘mandihatun’ (‘:'-‘-533-3) is breadth or
leisure. It is said, nadahat al-shay’ (s &aX) means ‘when it is
widened’. Thus, the root is used also to say: ‘You are saved from
such lies’ (13 (e 45 33525 423 L &l 5),

That is to say, there is such a wide range of scope with fa rid that a

person can easily escape from intentional lying.

’Imam Bukhari has brought a chapter in Sahih al-Bukhari entitled
“Indirect Speech Relieves False Speech: Its (ta‘rid) technical
meaning is that speaking in such a way that the listener will
understand a denotative meaning, but the speaker will have a

different tconnotative) meaning in the utterance.

! Sarakhasi, Sharh Al-siyar al-Kabir, v.5, p.215.
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The documentary narrations of Sahabah (Prophet’s
companions) of the Qa‘idah (maxim):

a) ‘Umar (R) says, ikl e i 35153"1 Oaea &) “Indirect speech
is a safe way to avoid a lie.”
This is explained by 'Imam Muhammad in his book as follows:
“This (Ta‘rid) is speaking in a way that has a denotative meaning,
but the speaker intends to have another meaning in contrast to the
public meaning. As “Al1 (R) said on the day of the trench warfare
when *Amr Ibn ‘Abd Wadd came face to face with him, “Did you
not give me this guarantee that you would not take any help against
me?” So, who are these people you are calling? “Ali (R) then
turned his attention to him, as if it were irrelevant.Then he hit him
on the ankle in such a way that his leg was cut off. It is a tactic that
(the commander) will say something that will make the listener
think that it has a victory for them or something that will bring
back the morale of his comrades. But that is not the case in reality.
But the statement must be expressed in such a way that he will not
be considered a blatant liar in his statement.'

b) Narrated from ‘Imran Ibn Husyn (R), the Prophet (PBUH) said:

H'H'

“L3SJl o 5,00 u"-ul-**“ 34
“Indirect allusions give ample scope to avoid lying.”
¢) ’Asma bint Yazid narrated that the Messenger of Allah said:
23835 e @ Sy dgzed Ba B diZ e Y o £y

u.«U'I"' 22

! SarakhasT, Sharh Al-siyar al-Kabir, v.1, p.85-86.
% Ibn Abi Shaybah, Al-musannaf, v.5, p.282, Hadith No: 26092, Bukhari, Al-
"adab al-mufrad, v.1, p.297, Hadith No: 857.
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¢ is not lawful to lie except in three cases: Something the man
tells his wife to please her, to lie during the war, and to lie in order

sl

to bring peace between the people.

d) Similarly, what happened in the way of Hijrah (migration).
An enemy meets 'Abii Bakr and asks him, “Who is the man in
front of you?” He then replied, “This is the man who guides me.”
In fact, the legitimacy of ta ¥idin certain cases bears witness to the

flexibility, dynamism and generosity of the Islamic Shari‘ah.

! Ahmad Ibn Hanbal, Al-munad, v.6, p.454; Tirmidhi, Al-sunan, Hadith No:
1939.

2 Ibn ‘Abd Al-bar, ‘Uyiin Al-"athar, v.1, p.246; Mubarakpiiri, Al-rahiq Al-
makhtim, p.123.
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Eighth Qﬁ’idah (maxim):

“ }idb uu."’ 1% oib'-'uss
(ot e:pm oS3 48 by blidays)
Shari‘ah Based Principles Get Preference Over
Condition Based Principles.
(Alternative Version: All Conditions without
Shari‘ah-Direction Deem Baseless).!

Interpretation of the maxim:
Al-shar‘u (g &) or Shari‘ah means wide-ranging moral and broad
ethical principles that Allah (SWT) has designed and instructed

human beings to follow.>

This theory centers on giving preference in case of contradictory
principles. The essence of this proposition affirms that the rulings
that are established by Allah take precedence over what is
established by the condition when there is a conflict. This is one of
the significant principles of Islam, the application of which is
continuous in many chapters of figh. The rationale behind this
theory is that Allah (SWT) has designed laws to ensure welfare for
human beings here and hereafter so that a balanced society free

from injustice and oppression 1s developed.

The maxim suggests that any condition or pact of an agreement
that contradicts with the fundamentals of Shari‘ah will be regarded
null and void. For example, any pact that says that in marriage
husband and wife are not legitimate to each other for physical

relationship for the time being or any pact for either seller or buyer

' Imam al-Suyiiti, Al-Ashbah wa al-Naza'ir, p.149.
* Al-mawsii‘ah al-fighiyyah al-kuwaytiyyah, v.26, p.17.
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that creates obstacles in getting benefit for the sold goods.
Elaborately saying pacts or treaties such as a marriage with a
condition of no physical relationship or a seller imposing a
condition on sold goods or a pact barring a wife not to be with her
husband during tour contradict the fundamentals of Shari‘ah, so
pacts or treaties would be valid but conditions would be null and

void.

Hadiths in support of the Maxim (Qa‘idah):

The Prophet (PBUH) says, “All conditions that are not available in
the Books of Allah (Qur’an) will be regarded cancelled and non-
functional.”! Being not available in the Book of Allah means being
contradictory to Qur’an and Sunnah and recognized Shari‘ah
Laws. So agreements, pacts, or conditions contradictory to Qur’an

and Sunnah will be cancelled.

In above-mentioned Hadith ‘Book of Allah® (& <S) does not
mean only the holy Qur’an, rather, it includes all the rulings and
compulsories ordained for human beings from Allah. Briefly
saying Allah-gifted Shari‘ah or laws. Etymologically, the word “Al
Kitab’ or kitab (¢US) is a root used as a passive participle which
means ‘Al Maktiib’ or ‘Written Laws or Decrees’. The following
verse from Qur’an exemplifies the use,

4lis83a LS Saasll Je 258 Bl &3 -(Meaning: Indeed, prayer has been

decreed upon the believers a decree of specified times.) Here Kitab

is used as Maktiib.?

I Al-bazzar, Al-munad, v.11, p.30; Al-tabrani, Al-mu‘jam Al-kabir, v.11, p.11.
2 Siirah Al-nsa’:103.
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The following Hadith part is taken from the Hadith of Barira (R) in
which her Owner imposed conditions to ‘A’ishah (R) before
selling her (as a slave) to “A’ishah (R). 'Imam Bukhari narrated a
Hadith (which is an explanatory example of this maxim) in his

Sahih under the chapter:

" S G G LR SRR Gy I B e AL
(What 1s permissible from the conditions of Al-mukatib (the slave
who earned his/her freedom with acondition of making afuture
payment to the master) and whoever stipulates a condition that is
not in the Book of Allah). In the Hadith, the Prophet (PBUH) said
to ‘A’ishah (R) regarding the freeing Barirah (R), “Purchase her
(freedom) and set her free, for the right of inheritance belongs only
to the one who sets a person free. Then He stood up and said: What
is the matter with people who make conditions which are not in
Allah's Book! If anyone makes a condition which is not in Allah's

Book has no right to it.”
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Examples of this Qa‘idah (maxim):

Vows (¥ -nadhar) cannot be made on Obligations (=25

Wajib). Obligation (<23'5) is proven and destined by Shari‘ah and

‘vows’ (%) become must upon decision. So ‘vows’ cannot be
made on already destined Obligations. In brief, vows on Wajibs is
not permissible. For example: Salatul Jum‘ah, five times
compulsory Salah.

In a married relationship, if the husband says, ‘I am giving you
divorce in exchange of thousand taka on the condition of the power
of making her return (33)). Here, in this agreement, the exchange
of money will be omitted. But ‘talaq al-raj‘T’ or Revocable Divorce
will be in effect. The reason behind is that the exchange of money
is conditional whereas the return (323)) is Shari‘ah based law. So,
it is stronger.

Fastening ’ihram for supererogatory Hajj (Nafl Hajj) or vows-
based Hajj (Manat/nadhar) in case of not performing Mandatory
Hajj will be considered Obligatory Hajj (Fard Hayj).



Ninth Qa‘idah (maxim):
eyad 7T 56 Yad 781 HE L

As the number of actions increases, so do its rewards.!

A condition that is a must for the Qa‘idah (maxim) to be applied:

Two things compared need to be equal in quality and value.

Hadiths in support of the principle:

The basic principle was formulated by *Imam Shafi‘i (R) on the
basis of the saying of the Prophet (peace be upon him):

“Aiai e a‘._,J - “Your reward will be the amount of your

292

sufferings (in activities).

In the light of the maxim, some practical mas’alah:

It 1s better to perform the Witr prayers separately (in two
sections: two rak ‘ah (rakat) first and then adding one rak ‘ah) than
to perform together (three rak‘ah) due to the additional intention
(Niyyah), takbir and Salam associated with the separate witr.

Because, there are two methods of performing witr prayer.

a. Three rak'ah (rakat) in one tashahhud (testimony of faith- it
is recited when a person sits or kneels down during second or last
rak‘ah of prayer).

b. Performing witr separately. This is practiced by the Prophet
(PBUH), that is, after reciting two rak‘ahs, one will say tashahhud

! Al-Suyuti, Al-Ashbah wa al-Naza’ir, p.143.
2 Muslim Al-sahih, v. 2, p.876, Hadith No- 1211.
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and salam, and afterwards perform the third rak‘ah. Here, the

maxim mentioned above will be properly applied. That is,

wstiad AR G Sae & G W “more activities result in more

rewards.”

What is more in this method is fakbir, intention (niyyah),
tashahhud and salam. Performing witr separately means standing
for the third rak ‘ah with intention (niyyah), reciting the takbeer
tahreema and then reciting the surah, and finally finishing the
prayers with the second tashahhud and salam. Therefore, intention
(niyyah) is added with takbir tahrimah. And, tashahhud and salam
are also added, and these extra deeds will bring in extra reward.
Therefore, it can be said that as the number of actions increases, so
do its rewards. The condition, however, is that both actions must

be equal.

2. The reward of the one who performs the supererogatory (Nafl)
prayers standing will be greater than those who do so while sitting.
Likewise, those who perform the supererogatory (Nafl) prayers

sitting will be greater than those who do so while lying down.

3. It is better after having some portion of the sacrificial animal as
a Barakah or blessings to give the rest of it as sadaqah than to give

the whole of the sacrificial animal as sadagah.
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4. It is better to fast in summer than to fast in winter. This is
because the days are relatively longer in summer and the heat and
hardship are more intense in summer than in winter. That is why
the Prophet (peace and blessings of Allaah be upon him) said:
“Your reward will be determined by your suffering and your

expenses.”

5. The virtue of performing tahajjud in the later part of the night is
more than performing in the earlier part since the Prophet (PBUH)

used to do the same.

6. Witr prayer in latter part of the night is better than the earlier
part. That is why the Prophet (PBUH) said: “Make ‘Witr’ as your
last prayer at night.”

"Imam Suyfitl mentions that it is better to perform Hajj and “‘Umrah
separately than in one ’ihram. This was the view of Abii Bakr,
‘Umar and “Uthman.
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Tenth Qa‘idah (maxim):
“Bly> 96d plsl ] 31 L”

Anything that leads to the Haram is also Haram.'

Interpretation of the Maxim:

One of the issues in the legal system of Islam is that when Islam
declares an object as Haram or illegal, it equally forbids all means
that lead to an illegal object. For example, when Islam forbade
adultery, it also forbade all the roles and means that lead to
adultery such as: un-Islamic showing off beauty and appearance,
sinful solitude, free mixing, nude pictures, nude literature and
obscene music, etc. On the basis of these issues, the jurists

formulated the principle:

1’11_),. sepl A1) L_g’af L” -“what leads to Haram is also Haram.”
In the real sense - legalizing the illegitimate as legitimate or vice
versa is the companion of shirk (disobedience to Allah). The

matter is therefore extremely dangerous. Allah Almighty says:

15,8 805 51 % gl 2l 5 U5 G 528G a5 5 5 ) B )
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Say (O Muhammad): “(But) the things that my Lord has indeed

forbidden are Al-Fawahyish (great evil sins, every kind of

unlawful sexual intercourse, etc.) whether committed openly or

secretly, sins (of all kinds), unrighteous oppression, joining

partners (in worship) with Allah for which He has given no

''Yisuf Qardawi, Al-Halal wa al-Haram fi al-"Islam, p.31.
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authority, and saying things about Allah of which you have no
knowledge.”"!

Even some scholars said: In fact, the root of immorality in religion
is to speak about Allah (rule) without proper knowledge. And all
things that lead to Haram are also Haram. With the above in mind
‘sadd al-dhari‘ah’ (:*-"-Ejﬁi 3.) the principle of ‘preventing the
means of Haram’ comes as a provision which many modernists
today do not like. We say: Yes, whoever exaggerates and forbids
what Allah has made lawful in the name of ‘blocking the means’
(33,3 &) So if someone says: Traveling outside the home is not
legal for women. Because, the present time is the era of fitnah
(dissention, temptation, and treachery). We will say: the matter is
unacceptable, and thus, rejected. Because, in the time of the
Prophet (PBUH) women used to go out. Moreover, there is no
obstacle for a woman to meet her relatives. Therefore (%;ﬂi 31»)
the principle of the prohibition must be proved or supported by
Shari‘ah.

! Siirah al-"a‘raf: 33.
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Hadith in support of the maxim:
All the Hadiths concerning (1ié431i i) blocking the means of the
forbidden object/things and also prohibition on getting close to

forbidden objects are in support of this maxim.

The words of the Prophet (PBUH) are in this regard,

SO ol o 5055 559 S22 5. 005 555 85 B 9
o st G 5 285 355 12 358 4ol s ARG 55 o 2
315 91 2o ols B0 855 St o s o1 G5 s 0 40 08 s iy
“OHZ D L
“The lawful is clear and the unlawful is clear, and between that are
matters that are doubtful (not clear); many of the people do not
know whether it is lawful or unlawful. So whoever leaves it to
protect his religion and his honor, then he will be safe, and
whoever falls into something from them, then he soon will have
fallen into the unlawful. Just like if someone grazes (his animals)
around a sanctuary, he would soon wind up in it. Indeed for every
king has a sanctuary (pasture), and indeed Allah’s sanctuary is

what He made unlawful.”!

! Bukhari, Al Jami® Al-sahih, v.3, p.53; Muslim Al-sahih, v. 3, p.1221, Hadith No- 1599; Tirmidhi,
Al-sunan, v.2, p.502, Hadith No: 1205.
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Eleventh Qa‘idah (maxim):

The wealth of Muslims does not become Ghanimah
(spoil of war) for other Muslims in any case.!

The authenticity of the Qa‘idah under discussion lies in the
practices of the Companions (Sahabahs): It is narrated that when a
prisoner of war was brought to “Ali (R) in the battle of Siffin, he
(the prisoner) said, “Do not kill me.” “Al1r (R) replied: “T will not
kill you in such a situation because I fear God. On the other hand,
the man who captured the prisoner was given his weapon. Of
course, he did this to be victorious and stronger over the enemy.
When the war finally ended, the weapon would be returned to his
owner or the prisoner if he was alive and to his heirs 1if he died.
This is also the interpretation of the statement narrated from *Imam
al-Sha'bl. He saiys, “Alf (R) did not accept any property other than
the war vehicles and swords of the warriors who came to the battle

of Siffin as Ganimah (booty).

! Sarakhast, Sharhu Al-siyar al-Kabir, v.3, p.131.
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The explanation of the statement stands:

“All (R) has only handed it over (war vehicles and swords) to those
who have captured them to be victorious and stronger over the
enemy. He didnot give them ownership. This rationale is that the
wealth of a Muslim does not in any case become the legitimate
wealth of another Muslim. One must note that in the described war
he did not distribute any wealth on a one-fifth policy. In addition,
when the participants in the war demanded the distribution of the
war-earned wealth among them, he replied: Do you want to get
‘A’ishah (R) as war prize? Therefore, he (the friend) in whose
hands he handed over the weapon (that day) so that he can
continue the fight with the weapon of special need. Later, when the
fighting subsided, the weapon was returned to its rightful owner.
On the other hand, when victory is achieved over a pagan
community in Arabia, the victors must have taken (from the
enemy) arms or agreement to accept Islam from their men

(warriors), and nothing else as we explained earlier.'

! Sarakhasi, Sharhu Al-siyar al-Kabir, v.3, p.131-132.
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Twelfth Qa‘idah (maxim):
“pilac| oy ods py> L”
What is illegal to accept is also illegal to give.!

Thirteenth Qa‘idah:
“dfdb py=> dled py=> L
What is prohibited to do is prohibited to demand.?

Fourteenth Qa‘idah:
“p3ldll py> dllaaiwl py> Lo”
What is illegal to use is also illegal to accept.’

These three principles are almost synonymous. They ensure all the
doors of every Haram or forbidden object, whether it is in case of
accepting and giving, performing and demanding, using and
accepting.

Hadiths in support of these three Qawa‘id (maxims):

In substantiating the principles, the following Hadith of the
Prophet (PBUH) is relevant:

ebelons dasliin s destlss dn iy o noley esiny 1039 5748 o 53 E507
Uty desy\ty A8 JST, o 21,250,
“Wine is cursed from ten angles: The wine itself, the one who
squeezes (the grapes etc), the one for whom it is squeezed, the one
who sells it, the one who buys it, the one who carries it, the one to

whom it is carried, the one who consumes its price, the one who

! Majallah Al-Ahkam Al-‘Adaliyyah, p.20, section: 24.
% Majallah Al-Ahkam Al-‘Adaliyyah, p.20, section: 35.
3 Al-Ashbah wa al-Naza’ir, p.150.
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drinks it and the one who pours it.”" According to another
narration, the Prophet (PBUH) cursed ten things equally about
alcohol.? In the words of ’Imam ’Abi Dawiid, “Allah Almighty
Himself has cursed the wine.”® In another Hadith, the Prophet

(PBUH) said:

“els Wl 2 2l Lgile EA72 Gl 4 507
“May Allah curse the Jews for, though they were forbidden (to eat)
fat, they liquefied it and sold it. It means “May Allah Almighty

curse the Jewish nation. For them (cow, goat) fat is forbidden but

they used to melt it and sell it.”*

Here are some examples of the three Qa‘idah (maxim)
discussed:

Accepting and paying interest is illegal. The Prophet (PBUH)
said: “Allah curses the usurer, the usury giver, his witness and the
accountant of usury.”

Illegal income of an adulteress, income of a fortune teller,
exchange of bribes, exchange of professional crying ladies, income
of flute. Accepting and giving money through all these means are

illegal.

! Ibn Majah, Al-sunan, v.2, p.1121, Hadith No: 3380.

2 Ibn Majah, Al-sunan, v.2, p.1121, Hadith No; 3381.

3 Abii Dawiid, Al-sunan, v.3, p.326, Hadith No: 3674.

4 Bukhari, Al Jami® Al-sahih, v.4, p.170; Hadith No- 3460; Muslim Al-sahih, v.
3, p.1207, Hadith No- 1582; Ibn Majah, Al-sunan, v.2, p.1122, Hadith No: 3383,
5 Ahmad Ibn Hanbal, Al-munad, v.2, p.27, Hadith No: 3725; Ibn Majah, Al-
sunan, v.2, p.764, Hadith No: 2277; Abt Dawiid, Al-sunan, v.3, p.244, Hadith
No: 3333; Tirmidhi, Al-sunan, v.2, p.503, Hadith No: 1206.
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Just as alcohol, adultery, murder, etc. are prohibited, so is the
appeal to do such things to others. Because it is illegal to do
forbidden things and to give instructions as well.

When the use of gold and silver utensils is forbidden upon the
Prophet’s (PBUH) explicit instruction on banning the use of them,
acquisition and preservation of these utensils has also been
prohibited so that the preservation of these does not become a
means of use.

Similarly, it is forbidden to keep a dog for a person who does not
hunt or who does not want to look after the cattle or the farm.

The adoption and preservation of musical instruments is also
prohibited under the same regulations.

It is not lawful to give Sadagahh to a person who is capable of
earning. Because the person is not allowed to accept it. According

to the following Hadith commentary,

;_g;.... CS‘:;JJLSJJ\JJLQ.IJQJ.AMJJ'-\P,

“Sadaqah may not be given to a rich man or to one who has

]

strength and is robust and who is sound in limbs”.

! Ahmad Ibn Hanbal, Al-munad, v.11, p.84, Hadith No: 6530; Aba Dawid, Al-
sunan, v.2, p.118, Hadith No: 163; Ibn Majah, Al-sunan, v.1, p.589, Hadith No:
1839; Tirmidhi, Al-sunan, v.2, p.35, Hadith No: 652.
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Fifteenth Qa‘idah (maxim):

“ade 948 5,50 AL ailb dud e bl e”
Conditions imposed on one’s own willingly without force
become mandatory on him/her.

The above text is a well-known saying which takes the form of a
Qa‘idah (maxim). ’Imam Bukhari and others narrated it from the
chief Qadi (justice) Shurayh that Ibn Shirin narrated: “A person
said to the vehicle renter,” I will rent your car. Even if I do not go
with you on such and such day, you will have a hundred coins as a
rent. Later he did not travel on those days”. When this issue was
brought before Qadi (justice) Shurayh he uttered the following
statement: Conditions imposed on one’s own willingly without

force become mandatory on him/her.'

In the various statements of the cotemporary judges of that time
the issue came forth. The description is as follows: -

Some people filed a case in the court of Qadi (justice) Shurayh
against a man who rented a vehicle from a person. The man said,
“If I can't get out or use your vehicle on that day, your rent will be
on me.” He did not go out on rent or use the vehicle that day, so
the owner arrested him and lodged a complaint against him before
Qadi (justice) Shurayh and he uttered the statement that whoever
imposes conditions on one’s own willingly without force, we apply

those conditions on him/her.2

! Bukhari, Al Jami® Al-sahih, v.3, p.198.
% Al-San‘ani, Al-musannf, v.8, p.59; Waki* Al-dabbi, ’Akhbar Al-Qudat, v.2,
p.339.
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In this case, Qadi (justice) Shurayh gives a judgment to give
legitimacy to human-assisted conditions in any kind of lawful
contract which is considered as a principle, and the conditions are
undoubtedly proved to be effective in various laws and decisions
of the contract. Moreover, the basic principle is the saying of the
Prophet (PBUH): p¢ka3)% die § sallidll — “Muslims are liable to self-

]

imposed conditions.

! Abii Dawiid, Al-sunan, v.3, and p.304, Hadith No: 3594; Hakim, Al-mustadrak, v.2, p.57, Hadith
No: 2309,
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Sixteenth Qa‘idah (maxim):

&, %= .=
“oyly0Ly d-15a 230017
The person is accountable for his confession.'

In Islamic Shari‘ah terminology, 'igrar (confession) means: -
Acknowledging the responsibilities and rights of others on oneself.
The word ’igrar (J'4) is the opposite of the word Juhid (2533),
which means to deny.? In Qur’an and Sunnah this maxim has been
substantiated. The following verses of the Qur’an is indicative of
so that gives the instructions for consolidating debt-based or
remaining transactions through written agreements: “And let the
borrower tell the subject of writing and fear his Allah and not write
anything less.”® So if the confession had not been accepted, there
would have been no point in writing it down.* Because, the the step
of writing any statement down is follwed by its oral

acknowledgement.

Similarly, another verse says,

G B 55 852 50 B 1S AT 5D
“0 you who believe! Stand firm in justice, and you will testify
against God, even if it is against yourselves.” The verse also

contains a kind of instruction on the importance of the existing
Qa‘idah (maxim).

| Majallah Al-Ahkam Al-*Adaliyyah, p.79.
2 Al-zayla’i, Tabyin Al-Haqa’ig, v.5, p.3.

3 Siirah Al-Baqarah: 282.

4 Al-zayla'i, Tabyin Al-Haqd’iq, v.5, p.3.

5 Stirah Al-Nsa’:19.
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However, the above discussed Qa‘idah (maxim) is well-established
in terms of logic. Because, a sensible person cannot testify by lying
to himself and cannot push himself towards obvious loss. [Because

the person is liable to his own confession]

Some issues/ regulations/ Masa’il of the Qa‘idah (problems and
solutions)

If someone acknowledges that he has a loan of a certain amount
of money from someone, then it will not be accepted to claim that
he was wrong in calculation or he made a mistake later, because

the person is responsible for his own confession. !

When the land owner takes the rent and admitted the matter, but
later claimed that the coins/ money he had taken was counterfeit,

his claim would not be accepted.? [Because he admitted it before].

! Al-’atast, Sharhu Al-majallah, v.1, p.227.
? "AlT Haydar, Durar Al-hkkam sharh Majallah Al-’ahkam, v.1, p. 70.
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Seventeenth Qa‘idah (maxim):
“Log Al wis @gdm| abolie”
Rights are clipped by conditions.
The maxim is a direct statement of Umar (R) proved by the Qur’an
and Sunnah.

Interpretation of the Qa‘idah (maxim):

The final settlement of a debt or right shall be in accordance with
the conditions set by both parties to the agreement. By the self-
made conditions in a contract both parties (basically) bind
themselves to the terms. As a result, all will fulfill the conditions
set.!

The Sunnah also has a basis for the condition, as in the famous
Hadith of the Prophet (PBUH), ‘pehas s Yo ¢y salusal” “Muslims are

always accountable for the conditions they have set.””?

! Mawsii‘atu al-Birni, v.5, p.809-810.
2 Bukhari, Al Jami* Al-sahth, v.3, p.92; Hakim, Al-mustadrak, v.2, p.57, Hadith
No: 2310.
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Chapter Nineteen

Concerning Qa‘idah (maxim) starting with Arabic letter & (Niin)
(There are two Qawa‘id (maxims) under this chapter)

First Qa‘idah (maxim):

“3Bler Jogall slalall WGAlG 21 8)9gduodl Ay QLS ens”
It is permissible to abrogate the Qur’an by the
mashir Hadith (which refers to the Hadith conveyed
by three or more narrators but not considered
Mutawatir) which has been accepted by the Hadith
experts.!

The Hadith that is presented as a proof and example of the
principle is that the Prophet (PBUH) fought with the people of ta’if
on the seventh day of the month of Muharram and aimed weapons
at them while Allah the Almighty says,

oS I o o231 LS 1353
“Then, after the forbidden month has passed, kill the polytheists

(wherever you find them).”?

! Sarakhast, Sharhu Al-siyar al-Kabir, v.1, p.61.
2 Siirah Al-Tawbah:5.
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Second Qa‘idah (maxim):
“ oyl g2ty GBI i R
Absolute negation warrants prohibition.

All mujtahids have agreed to recognize this principle of Islamic
jurisprudence.
"Imam ShafiT (R) expressed this Qa‘idah (maxim) in the famous
book ‘Al-"'Umm’ (a¥'). Basically the words indicating prohibition
refer to total prohibition. He said: All the prohibitions from the
Prophet (PBUH) have their true meaning: It would indicate “The
matter is completely forbidden.” So, what the Prophet (PBUH)
forbade to do contextually is completely forbidden, until the final
proof is found against it."
Basis of the maxim:
Allah (SWT) saysin the Holy Qur’an;
§ 15 wie o\ Loy g3 g ) (5T L3
“Accept what the Prophet (PBUH) has given you and refrain from
what he forbids.”
Of course, the words of most of the prohibitions revealed in the
Qur’an-Sunnah is prohibitive, and the prohibitive word proves that
an object is completely prohibited if there is no metaphorical

underlying meaning. Another saying of the Prophet (PBUH):

o 58 el ade o S Jus 7
“Anyone who does something that does not belong to our religion

is unhesitatingly rejected.” Therefore, both the Qur’an and the

! *'Imam al-Shafi‘i, al-’umm, v.8, p.305.
2 Sirah Al-Hashr: 7.
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Hadith clearly prove that prohibition instruction (whether it is
prohibitive words or in other ways related) referring to debarment
indicates the final prohibition, whether the action is Shari‘ah
prohibited such as adultery, murder, drinking wine or Shari‘ah
supported activities such as fasting, prayer, etc. For a detailed

understanding of this discussion, Qa‘idah (maxim)-
“ONadl S sla)l &) slas)”- “The demand of ‘Nahy?’

(prohibition) is to make an action invalid or imparfect” can be

revisited.
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Chapter Twenty

Concerning Qd‘idah (maxim) starting with Arabic letters
(waw)
(There is One Qa‘idah (maxim) under this chapter)

Qa‘idah (maxim):
“dalall LY gl (o (5981 Aol Y glI”
Special authority is more powerful than General
authority.’

* This principle is in accordance with the madhhab of *Imam "Aba
Hanifah.

The meaning of ‘al-walayah’ (&:¥s!)) is to help and ‘Al-wilayah’®
means authority and leadership.

In the terminology of Islamic jurisprudence (figh) ‘Al-wilaya’
means the exercise of right and authority over others willingly or
unwillingly. That is, it is used in the second sense (authority and
leadership). Because an authoritative guardian has the right to
exercise authority in the work assigned to him without the
permission of anyone. The maxim in the discussion is deeply
connected to ‘magasid al-Shari‘ah,” (the higher objectives of
Shari‘ah). So the maxim becomes subject to Shari‘ah-based

governance in two respects:

One: In ensuring favourable environment for the guardian to

shoulder the assigned guardianship.

Two: Protection of present and future interests and benefits for the

guardian in exchange of guardianship. These could be related to

| Majallah Al-Ahkam Al-‘Adaliyyah, p.23, section: 59; Imam al-Suyit, Al-
> Ashbah wa al-Naza’ir, p.154, Ibn Nujaym, Al-’Ashbah wa al-Naza’ir, 133.
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urgent matters or general necessity or something else. This subject

matter is recognized in modern planning under the principle of-

ells 3 gaelly Ol gsudly oladlall a7
“Distribution of resources, responsibilities and grades in this
category’. Lower Planning and management of such kind is usually

practiced by administrative organizations.

‘Al-wilayah al-‘Ammah’ (!l 4¥4)) Public supervision or
guardianship is: Gaining the special power to exercise authority
over the other and applying force on him due to authority without
their authorization. And Wilayah ‘Ammah (Guardianship) extends
to the worldly affairs of a person, in religion, in life and wealth.
And it is associated with the benefits of various aspects of the way
of life through the attainment of all the welfares (masalih) good

things of the nation and the removal of all the harmful things.

Again, there are many layers of guardianship staring from the great
statesman to his executives and to monitoring his representatives.
The supervision or guardianship of his executive and delegation.
The guardianship includes preparing military, border defense,
establishment of rules and regulations, protection of the basic
infrastructure of the religion, collection of state resources from
their respective places and distribution in appropriate places,
appointment of judges, formation of experienced individuals and
factions, suppression of insurgents and rioters, final settlement of
adversaries, dispute management, establishment and auditing of
persons in charge and various officials, arranging marriages of

unaccompanied boys and girls and all that are necessary for
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ensuring security provisions and through which God's law can be

applied in governance.

General supervision or guardianship applies equally to life and
property togetther, and only to the property. For two reasons,
special guardianship (al-wilaya al-khassah) is considered stronger

than general guardianship (al-wilayah al-‘Ammah):

The intimate relationship with a relatively special object will be
more influential than the general relationship with the same object.

In this case, consideration of qualities will be given priority over
consideration of rank and dignity. Thus special guardianship (al-
wilaya al-khassah) acquires uniqueness in some attributes which,
to a large extent (al-wilayah al-‘Ammah), do not exist sufficiently
in general guardianship.

The following examples make the points more explicit.

A ruler cannot marry a boy off in the presence of the guardian,
because the love and affection of the child's father and grandfather
on their children is a clear issue.

In case of an orphan with a guardian, a Judge has no right to
exercise his authority over his issues or property. Besides, a judge

cannot marry off an orphan boy or a girl having a guardian.
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Hadrth in support of the Qa‘idah (maxim):
"Imam Tirmidhi has narrated in his Sunan from ‘A’ishah (R) in the
‘Marriage Chapter’ titled ‘Marriage without a guardian is not

valid’:

b Pl o0 Ly 03] iy o s LT sy ade bl oo il J gy O
The Messenger of Allah (PBUH) said: “If any woman marries

without the consent of her guardian her marriage is void, her
marriage is void, and her marriage is void. If there is cohabitation,
she gets her dower for the intercourse her husband has had. If there
is a dispute, the sultan is the guardian of one who has none.”!
"Imam Tirmidhi (R) said, the Hadith is Hasan and Albani (R) said,
the Hadith is Sahik (authentic).

! Ahmad Tbn Hanbal, Al-munad, v.42, p.199, Hadith No: 25326; Al-
Darimi, Al-sunan,v.3, p.1397, Hadith No: 2230; Tbn Majah, Al-sunan, v.1,
p.605, Hadith No: 1879; Abli Dawid, Al-sunan, v.2, p.229, Hadith No:
2083; Tirmidhi, Al-sunan, v.2, p.398, Hadith No: 1102.
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Chapter Twenty-First

Concerning Qa‘idah (maxim) starting with Arabic letter ¢
(YA)

(There are six Qawa‘id (maxims) placed under this chapter)

First Qa‘idah (maxim):
“elady Jai Y el
Certainity is not removed by doubt."
“Yagin® (0sid)) means stability, the word “Yagqin’is taken from
“Lasall b sl i, The sentence is used when the water is still in
the tub. So in the present Qa‘idah (maxim), the word ‘Yaqin’
means knowledge beyond doubt. The suggestive meaning is: peace
of soul and knowledge that settles in the soul. In other words ‘firm
belief’.
The gist of the Qa‘idah (maxim):
When a person has doubts but has a preconceived notion, he will
not flinch at the raised doubts; rather, discarding hesitation in
decision-making one will go back to preconceived notions and

convictions.

The maxim in discussion is a very important one from the point of
view of Shari‘ah. On which many jurisprudential provisions
depend. In Islamic law, the principle is apparent manifestation of
casiness and empathy in dealing with issues. In places where trust
is final, the maxim will act as an essence to solve problems ina
self-evident manner and resolve doubts that often arise from evil or
negative instigation. Especially in the case of Salat and Taharah

(purifications) this principle plays an important role. It is well-

! Ibn Nujaym, Al-Ashbah wa al-Naza’ir, p.47.
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known that skepticism is a serious disorder, when it becomes
rooted with an individual, and it is hard to remove. As a result, a
responsible adult person if plagued with problems, finds difficulty
in shouldering the responsibilities. In this way, in all those
problems and matters of jurisprudence, one gets relief when the
maxim is applied. Therefore, based on the maxim under
discussion, it can be said that a person who believes that he is
maintaining Taharah (holiness) but is skeptical of impurity, is

definitely pure.

Hadith in support of the Qa‘idah (maxim):

’Imém BukharT in Sahih al-Bukhari, under the chapter titled
‘Wadu’ included the Hadith of ‘Ibad bin Tamimthat he narrated
from his uncle, he complained to the Prophet, to whom it seemed
that something happened in the middle of the prayers. The Prophet
(PBUH) replied: he should not leave the prayer. That is, he will
continue praying until he hears no sound of emission or smells

»l

anything.

The same Hadith is also narrated from ‘Abdullah bin Zayd. He
said: The Prophet (PBUH) was complained about a man who
thought that something had happened during the prayer. The
Prophet (PBUH) said: “He will not leave the prayer until he hears a

sound or smells something.” 2

Explaining the Hadith of Abdullah bin Zayd, ’Imam Nawawf said:
“This Hadith is one of the self-evident fundamental maxims of

! Bukhari, Al Jami® Al-sahih, v.1, p.39, Hadith No: 138: Muslim Al-gahih, v. 1,
p.276, Hadith No- 361-362.
2 Muslim Al-sahih, v.1 , p-276, Hadith No- 361.
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Islam and one of the most important principles of Islamic
jurispudence. It is decided that any object remains on its own
principle until the opposite is proved conclusively. And the

suspicion cast on it cannot deviate it from the ultimate principle of
matter.”!

The person who is confident in his holiness and then suspects that
he might be spoiled should perform the prayers considering that he
is holy and should not act on the suspicion of temporary impurity.
And ’Abii Hurayrah (R) in line with the two Hadiths on
disregarding the sense of temporary impurity on the basis of doubt
narrated that the Prophet (PBUH) said: “When one of you feels a
disturbance in his stomach and he suspects that whether something
has come out of his stomach or not, the person will not leave the

mosque at all, unless he has heard a direct sound or smelled it.”?

Narrated by *Abi Sa“id al-khudri, the Prophet (PBUH) said: When
someone doubts regarding the number of rak‘ah (rakat) he has
performed, three rak‘ahs or four rak‘ahs? In this case, he will
throw away the doubt (not flinch) and will fulfill the rest as much

as he is sure of it.””>

’Imam Tirmizi Narrated on the authority of ‘Abdur Rahman bin
‘Awf (R), he said, “I heard the Prophet (PBUH) said, “When one
of you forgets in his prayer whether he performed one rak‘ah or
two rak‘ahs, he will complete the second rak‘ah (rakat) with one
rak‘ah. And if not sure whether two rak‘ahs or three rak‘ahs, then

! Al-nawawi, Al-minhdj sharhu sahih Muslim bin Al-hajjaj, v.4, p.49.
2 Muslim Al-sahih, v.1, p.276, Hadith No- 362.
3 Muslim Al-sahih, v.2, p.84; Tirmidhi, al-sunan, v.2, p.193.



Maxims of Islamic Jurisprudence 342
R - L >

he will perform the third rak‘ah with two rak‘ahs and if he does not
know whether three rak‘ahs or four rak‘ahs, then, he should
complete the fourth rak‘ah on the basis of performing three
rak‘ahs, but he must perform two sujids (sijda Sahwii) before the

last salam.!

The fugaha’ (jurists) relied on the Hadiths narrated in deriving the
maxim in question. And it is certain that the Hadiths are clear
proof of the purity of the prayers-until the issue of impurity and air
exhaustion has taken root. However, the Hadiths are not limited to
the narration of this aspect; Rather, the Hadiths extend to all the
meanings and interpretation related to this subject. The essence of
all these Hadiths will be pervaded to the perfect rule of adoption
through the process of Qiyas (rational reasoning) and Ta 'lil (it
suggests the balanced application of causation). Therefore, the
jurists have decided to apply the ruling and principles derived from
the Hadith in all the matters which are considered as related in the

causation and suggestive matters.

Ibn Hajar Al-Askalani narrating from ’Imam ’Abi Sulayman Al
Khattabl said “But the point is not that both issues are final?
because, when the meaning of a word is wider than the word, the

decision goes in favor of the meaning.?

The importance of this Qa‘idah (maxim) is clearly shown to us in
the previous narration, and the primordial extension of the Qa‘idah

(maxim) 1s revealed in Islamic jurisprudence and its principles.

! Al-nawawi, Al-majmii‘ Sharh Al-muhadhdhab, v.4, p.39.

2 The Salah is valid until he is confifird of air exhaustion.

? Ibn Hajar al- Asqalani, Fath al-Bari Sharh sahth Al- Bukhari, v.1, p.238; Al-
Khattabi, *A‘lam Al-Hadith fi sharh Sahih Al-Bukhari, v.1, 228-229.
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This 1s because almost in all the chapters of jurisprudence such as:
‘Ibadat, transactions, penal rules and regulations, and in all the
chapters on justice and judgment this Qa‘idah (maxim) is applied.

Moreover, the importance of this principle is recogqizec} equally by
Islamic Jurist (fugahd’) and theorist (*Usiliyy@n). *Imam Qarafi
(R) mentionea, “It is a principle on which scholars unanimously
agreed that all doubtful matters will be treated as ultimately

»l

extinct.

Here are some examples of the principle:

The person who believes in holiness and is skeptical of impurity
again must be steadfast in his decision of holiness.

The person who doubts about a prayer whether he performed or
not, it is necessary and essential to perform the prayer, because the
doubt in the performance of the prayer is self-generated, and the
doubt centers around not performing the prayer at all, so his
responsibility from the prayer cannot be avoided until he performs
the prayers. However, a person who is obsessed with suspicion is
not to be considered or judged under this principle. Such

suspicions cannot be taken notice of.

! Al-Qarafi, Al-furiig, v.1, p.111.
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When a person travels to a distant country and his news is
missing for a long time, the disappearance or the disconnection of
the news can be considered a doubt about his survival, but such
doubt does not rule out a final issue or certainty, namely survival.
So it will not be lawful for his heirs to divide the person's wealth
among themselves.

Conversely; if a ship sinks in the deep sea and the persons on
board are declared dead, then the death is very certain. On this
certain idea, the wealth left by the person (strongly assumed dead)
can be distributed.
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Second Qa‘idah (maxim):
“CaWS yo Z 93l oeiwng”
Departure from Mutual Disagreement is Preferable.!

This 1s an important maxim that should be adhered to. Many jurists
have discussed it in detail in the text books of Qawa‘id (maxims).
Because the ultimate result is carefulness and spreading love in the
practice of religion and building love and solidarity of various
souls by avoiding disagreement in matters where the dangers are
minimal. Therefore, when some mustahabb abandonment leads to
the best interest and resolution of disagreements, then such
mustahabb abandonment is necessary if the source of evidence of

the opposition is strong.

And if there were no such traditional principles that show
generosity in the Islamic way of life, mankind would be in dire
straits and in serious dilemmas. For this reason, since ancient
times, experts have been unanimous in their views on the validity
of the prayers of a Hanafl or a person with the opposite view
behind a Shafi‘i, even though, 'Imam Shafi‘T and ’Imam ’Abu
Hanifah have differing views on the issue of breaking the Wadii’,
in the same way as in the case of wiping the head (mash) and other
practical mas’alah. In fact, this is the practice continuing from the
time of the Companions (Sahabahs) to the time of classical Islamic
scholars and beyond. In this context, the history books are full of

mnumerable descriptions.

! *All Ahmad Al-Nadwi, Al-Qawa‘id al-Fighiyyah, p.68
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Among them, Imﬁm. ’Ahmad bin Hanbal considered Wadii’
necessary due to bleeding of the nose and hijama or trumpeting.
Once he was asked: If the 'Imam is bleeding but he has not
performed Wagdi', wilk-you pray behind him? He replied: “Why
not? Will T not pray behind ’Imam Malik and Sa'id Ibn al-
Musayyib?"!

’Imam Tajuddin Al-Subki said: The importance of coming out of
disagreement is not only for the purpose of proving a prominent
course of action. Rather, it is for the sake of opting extra caution in
the following religion and avoiding something with the fear that it
might be a deviance of religion. And this is the principle Shari‘ah
advocates for. Therefore, the issue of ‘departure from dissent’ is
proved on the basis of universality and its basis is extreme God
fearing nature that Shari‘ah desires from a person. So the person
who thinks that playing chess is halal but avoids it with the fear of
it being Haram or prohibited, he is surely following a righteous
path out of fear of Allah. Departure from disagreement refers
refraining oneself from the things on which there are differences of
opinion regarding their illegality or being Haram, and using or
allowing the things on which there are differences of opinion
regarding their llegality or being Halal.?

Imam Badruddin Al-Zarkashi mentions under the title of
“Disagreement” the same explanation of departure from

disagreement. “If 1 say, every mujtahid has come to the right

conclusion, because only Mujtahid can come to the right

I Shah Waliullah Al Dehlawi, Al-’Insaf Fi Bayan *Asbab Al-"Ikhtilaf, p.110.
2 Al-subki- Al-’ashbah wa al-Naza’ir, v.1, p.112.
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conclusion. If I say thus: Only one will come to the right
conclusion; This is because when a mujtahid approves of
something contrary to his strong ideas and perceptions and
(contrary to hisT own research) he continues to meditate deeply on
the authentic sources and research works of other mujtahids. He
starts his research thinking that research based opposite opinions
surely have a valid ground. Therefore, evaluating their research
work is appropriate course to undertake for him with a view to
strengthening the sources of evidence the opponents have used or
nullifying or not accepting them if found baseless or weak,
especially when the observence is found against an authentic and
established sunnah of the Prophet (PBUH). For example: When
someone says raising the hand inside the prayer (Raf” Yadayn)
ruins the prayer we cannot accept this difference of opinion, as it

becomes contradictory to innumerable Hadiths.”

Also, the essence of this maxim in discussion does not mean
following it violating any consensus over an issue. A relevant
example is narrated from /bn Surayz: He used to wash both the
ears with his face in Wadii’and then rub both of them with his
head, then he used to wash the two ears separately. In defending
such practice someone opined: “The two ears are either part of the
head or two separate parts from the head. In this case, however, the
issue 1s against the consensus. Since no one (experts) has

mentioned the combination of washing and anointing.”!

Al-Zarkashi also mentions, “sometimes departure from

disagreement becomes hard when it results into not performing an

! Al-zarkashi, Al-manthir fi al-Qawa‘id Al-fighiyyah, v.2, p.127-131.
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‘ibadah in case the differing opinions considering it Makriih or
detestable. For example, it is Makrih (reprehensible) for the
followers of ’Imam Malik to perform ‘Umrah more than once in
the same year. Similary, for the Hanafis: It is Makriih
(reprehensible) only for the locals during the months of Hajj. And
it is better according to *Imam Shafi‘ to do it twice or thrice in the
same month. *Imam Shafi‘T does not consider aforesaid opinions of
Hanafi and Maliki school of thought and stop doing what he thinks
better in order to get out of the principle ‘departure from
disagreement.” Because it will deprive him of many deeds and acts
of ‘ibadah or worship. Yes, when the matter is not at that stage,
then the disagreement should be avoided, especially when it will

have extra worship and extra caution.”’

Hadith in support of the principle:

In this connection, the Hadith narrated from the Prophet (PBUH),
he says,

“0 ‘A’ishah! Had not your people been still close to the pre-
Islamic period of ignorance (infidelity)! I would have dismantled
the Ka‘bah and would have made two doors in it; one for entrance

and the other for exit.*"

Similarly, Ibn Mas‘iiud (R) opposed the complete performance of
prayer (Salah) during a visit with “Uthman (R). He then turned his
back and prayed complete prayers behind ‘Uthman and said:

I Al-zarkashi, Al-manthiir fi al-Qawa‘id Al-fighiyyah, v.2, p.132-133.
2 Bukhari, Al Jami® Al-sahih, v.1, p.37, Hadith No:126.
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‘Disagreement is unhealthy’. In a different narration, he said: ‘I
actually hate dissent.’!

Of course consensus (’ijma‘) is a unique proof of Shari‘ah. Maliki
scholar ’Imam Mazni expressed his views on the formation of
consensus (’ijma‘) on the principles under discussion, he says:
“Scholars have unanimously agreed that walking away from khilaf

(disagreement) is recommended (mustahab).”

Some of the practical issues derived from the above maxim
are:

In mandatory bathing and wadii gargling and taking water
through nose is considered Mandub or likeable in Shari‘ah as it is
obligatory (W3jib) in mandatory bathing according to the Hanafis
and in the wadii and bathing obligatory according to the Hanbalis.

According to Hanbalis, it is required to wash a pot seven times as
a result of licking it by a dog.

Performing Niyaah (intention) of Nafl sawm (fasting) in the
middle of the night as it is obligatory according to *Imam Mailik.

! Ibn Hajar al-* Asqalani, Fath al-Bari Sharh sahih Al- Bukhar, v.2, p.564.
2 Al-’is’af bi Al-tib, p.51; Ahmad bin Al-manjiir, Mukhtasar Sharh Al-manhaj
al-Muntakhab fi Qawa‘id Madhhab al-’imam Malik.
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Similarly, a person who performs Hajj and ‘Umrah together will
perform two Tawaf and two sa‘T in line with the opinion of *Imam
’ Abti Hanifah.

It is mustahab to rub and wipe the whole head in order to attain
holiness and to maintain continuity in performing the various left
off (qada’) prayers in the light of the aforesaid principle according
to the scholars. This ruling is in the interest of those who say these
are obligatory (Wajib) following the principle of departure from

disagreement.
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Third Qa‘idah (maxim):
“OReYI iy b &l Blelye A
Conditions must be complied with according to one’s
ability.!

The essence of the maxim:

Of course, the conditions must be complied with according to
one’s ability. And it is not necessary to maintain something beyond
one's capacity. And it is not even expected. The basis in terms of

conditions is to consider compliance as much as possible.

If the depositor puts a condition that the deposit should be in your
hands, nowhere else under any circumstances. Later, if he keeps it
in his house, it will not be considered a deviation from the
condition. In such case, he will not be held liable if the deposit
kept in the house and gets ruined, because the condition the
depositor made on him was naturally beyond his capability. If the
condition is as such that the custodian will not leave the city with
the deposit but he leaves with it to another city and the object is
destroyed, then he will be held liable of the destruction of the
deposit. On the other hand, when he has to move from one city to
another on compulsion of work or due to shifting of the family,
and the deposit is destroyed, he will not be held responsible
because the conditions have to be maintained as much as one
could. He has no control over what is beyond his reach, and in

such case, he will not be held responsible.

! Majallah Al-’Ahkam Al-*Adaliyyah, p.62, section: 83; Mustafa Al-Zarqa, Al-
Madkhal al- Fight al-"am, v.2, p.1034.
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The principles in question is ‘applied conditions’ i.e. mandatory or
obligatory conditions which must be maintained, not the dependent
condition. Dependent conditions and obligatory conditions which
are the essences of the mentioned principle need to be understood

especially the difference between the two.

Dependent conditions suggest that the decision will be delayed
until the condition is realized. And when realized, the decision will
be dependent on the condition (the first issue) as the basis of jaza’

(the second issue) or outcome.

On the other hand, in obligatory condition the decision is
immediedly issued. For example, someone rents a house on the
condition that the rent has to be' paid in advance. In this case, the
agreement will be valid and.the tenant will be obliged to meet the
conditions. One needs to keep in mind that the conditions that must
be observed must be Shari‘ah compliant, not a condition of any
kind.
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Hadith in support of the principle:
Holy words of the Prophet (PBUH): “Muslims must keep to the
conditions they have made, except for a condition which makes

unlawful something which is lawful, or makes lawful something

which is unlawful.”!

Some examples of this maxim:

If the sale is on the condition that the buyer would mortgage a
particular item to the seller or appoint a guarantor of the price, the
sale will be valid and the conditions will be accepted.

If the sale is on the condition that the goods sold will remain the
property of the buyer, then the condition is valid and pure. Because
it is also a demand for sale or transaction.

Or if the seller keeps the goods for himself until the value of it is
realised then this condition is also valid. Because it is basically just

describing the claim and application of the contract.

! Abii Dawiid, Al-sunan, v.3, p.304, Hadith No: 3594; Hakim, Al-mustadrak,
v.2, p.57, Hadith No: 2309.
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Fourth Qa‘idah (maxim):

“elodl O] ar g Vg B padll O] ez gi Wl
Authority (Yad) proves the exercise of power but does
not prove ownership.’

The essence of the maxim:

In principle, the meaning of hand (Yad) is: the opportunity and
possibility of exercising rights. The reason for expressing the
matter with 'hands' is that the hand symbolizes means of exercising
rights. Keeping hands on an immovable or movable object does
not prove the right of possession on them. Ownership of the object
is not established if it is under one’s hand. The exercise of
authority over the object, the ability to benefit from it and the right
to enjoy its benefits do not prove ownership over it. But it 1s a
different matter if there is proof of real ownership in the original

object. (That is, there is no barrier in proving ownership).

1*AlT Ahmad Al-Nadwi, Al-Qawa‘id al-Fighiyyah, p.383.
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Some examples of the maxims in question and solutions to

some problems:
Immovable property in the hands of a person: Having a house or

real estate in which he lives or cultivates, investment in them does
not prove that he is the owner of the land in his hands; Because the
proof of ownership is either through documents or the means of
gaining recognition in the judgment of the judge. It may be that he
is the tenant of what the man has in his hand. In other words, he is

using it as a lower case Tenant.

Someone has a car. He drives it, but it does not prove he owns
the car. Because there is a possibility that he is using it as a rent or
it came to him through borrowing, stealing or looting. Ownership

will be proved only through official documents of the object.
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Fifth Qa‘idah (maxim):
“pladl ) A2l aiad ol ) pall Jamis”

Personal loss must be borne in order to prevent the
Collective loss, or committing the lesser of two harms.
The maxim is stated in the following language in the book “Taysir

al-Tahrir’;

“OP Ll S el plall s
‘It is essential to eliminate the collective loss through bearing
personal loss.”! It is one of the maxims of Islamic Shari‘ah. The
jurists (fuqaha”) have derived the principle from various narrations

in the Qur’an and Sunnah.

Some practical examles of the maxim:

Some Figh expert have issued Fatwa or verdict for inexperienced
doctors on the ground of physical harm, humorous and hilarious
mufitis (i.e. those who teach hilarity to the common man) on the
ground of religious harm, the moneyless tenants (i.e. those who do
not own the rented goods but exact the rent) on the ground of

property loss to stop pursuing their respective professions.?

! Taysir al-Tahrir Fi *Usal Al-figh, v.2, p.301.
?* Amir Badshah, Taysir al-Tahrir, v.2, p.301.
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2. Killing harmful sorcerers and misleading infidels as the first
person will hypnotize the common people and the second person
will call people to disbelief and destroy their religion. Therefore, in
order to reduce the loss of the people, the loss of the individual will

have to be borne / accepted.

3. When the installation is on the verge of collapse, its proprietor
will be forced to demolish it lest it should fall on the passers-by.!

4. Determining the value of the required material. Valuation is valid
to prevent the formation of a syndicate of merchants on the sale of

essential commodities under the guise of fraud and deception.?

! Durar Al-Hukkam, v.1, p.36.
2 Al-Mahasini, Sharhu Al-majallah, v.1,p.56; Ibn Nujaym, Al-Ashbah wa al-
Naza’ir, p.96.
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Sixth Qa‘idah (maxim):

“lgaelliany psil 98 o &9 S § puks”
In all administrations and management, priority will
be given to those who are qualified for ensuring its
interest and welfare.!

This maxim is a part of Shari‘ah-based governance. The principle
takes its root from a fundamental principle of Islamic Shari‘ah

“Lalall ey 5 adlll 2™~ ‘Acquisition of all that is good and

elimination of all that is bad.” Based on it, solutions to different

significant ‘Mas’alas’ are derived.

Also based on the aforementioned maxim, in legal affairs,
preference will be given to the comparatively vigilant in the
position of a judge who has more prudent approach to the various
ways of arguing, and governing the opponent. Thus, in Islamic
Jurisprudence, preference will be given to the person who is skilled

in legal affairs.

In military affairs, priority will be given to the wise in warfare
tactics and to the more knowledgeable in the rule of war related
affairs who has exemplary bravery and skill to exercise and

maintain command over military.

In government secretariats, priority will be given to those who are
well-versed in the management of orphans and the growth of their
wealth. In the cases of legal opinions; those who are more God-
fearing and more knowledgeable about figh and its principles.

Often the person who has priority in one case may be backward in

! Al-Qarafi, Al-furiiq, v.3, p.102, 206.
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another case. For example, some people were given priority in war
and leadership while they were left behind in terms of upbringing.
The reason why women are given priority over men is because of

increased tolerance towards children.!

In line with this trend, a faqih (jurist) is given priority over a mere
reciter. Because, he has more knowledge about the proper
establishment of Salah, its rulings, proper application of ahkam
(rulings) and errors in salah (prayer). And for the public interest,
the state leader (’Imam) is given priority over the common man as
(the state leader being custodian of public) interests and benefits of
public are always given priority over the personal/individual

interests.?

Some important maxims:

The customs/traditions of people will be considered as proof or
evidence whose consideration /application is essential.?

It is irrefutable that rulings (based on customs and public
interest) change inaccordence with the change of time.*

Custom shall be deemed effective only when it is constant and
predominant.’

What is known as common practice or norm is similar to
stipulated condition.®

The things known to the merchants as common are like the

imposed conditions on them.’

! Al-zarkashi, Al-manthiir fT al-Qawa‘id Al-fighiyyah, v.1, p.388.
2 Ibid., 388-389.

3 Majallah Al-Ahkam Al-*Adaliyyah, p.20, section: 37.

4 Majallah Al-Ahkam Al-‘Adaliyyah, p.20, section: 39.

5 Majallah Al-Ahkam Al-*Adaliyyah, p.20, section: 41.

6 Majallah Al-Ahkam Al-‘Adaliyyah, p.21, section: 43.

7 Majallah Al-Ahkam Al-‘Adaliyyah, p.21, section: 44.
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6. An obligation under custom has the same force as an expressly

stipulated condition. !

This is a set of known Islamic juristic principles (Qawa‘id). Under
each of these there are many branches and particulars. The six
principles mentioned above can be replace under the title of
“Theory of custom’ (< adl 43,k or ‘Custom is defined as law’
(4Sax 3lall), Because, the ‘custom’ (‘Urf) is the general nature of
all the menttioned maxims. There is no gainsaying that, after
profound study and research in the same vein, it can be possible for
us to collect many more of these maxims under ‘some more well-

defined principles’ or ‘specific theories’.

| Majallah Al-Ahkam Al-Adaliyyah, p.21, section: 45.
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al-Masri (d. 454 AH), “Musnad al-Shihab”, edited by Hamdi bin
‘Abd al-majid Al-salafi, Mu’assasah al-Risalah - Bayriit, Lebanon
(2" edition, 1407 AH / 1986 AD).

28. Al-Bayhaqi, ’Abii Bakr Ahmad bin Al-Husayn bin ‘Ali Al-
Khurasani (d. 458 AH), “Al-Sunan al- Kubra”, edited by
Muhammad ‘Abd Al-Qadir “Ata’, Dar Al-kutub Al-‘ilmiyyah -
Bayriit, Lebanon (2™ edition, 1424 AH /2003 AD).

29. Al-nawawi, ’Abl Zakariya, Muhyi al-din Yahya bin Sharf al-
din, (d. 676 AH):
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- “Al-’Arba‘in al-Nawawiyyah”, edited by Qusay Muhammad
Nawrus Al-hallag, ’Anwar bin ’Abi al-Shaykhi, Dar al-Minhaj Li
al-nashar wa al-Tawzi‘- Bayriit, Lebanon (1st edition, 1430 AH /
2009 AD).

- “Al-Minh3j Sharhu Sahih Muslim bin Al-Hajjaj”, Dar ’ihya’ Al-
turath Al-‘arabi -Bayriit, Lebanon (1st edition 1347 AH / 1929
AD).

30. Al-zayla‘i, Jamal al-din *Abii Muhammad ‘Abdullah bin Yisuf
(d. 762 AH), “Nasb al-Rayah li ’ahadith al-hidayah”, edited by
Muhammad Yiisuf Al-Binniiri, Mu’assasah al-Risilah li al-taba‘ah
wa al-nashar - Bayrat, Lebanon. Dar al-qiblah li al-thagafah al-
"Islamiyyah - Jeddah, Saudi Arabia (1st edition, 1418 AH / 1997
AD).

31. Al-"Asqalani, 'Abi al-Fadl ’Ahmad bin ‘Al bin Muhammad
bin ’Ahmad bin Hajar Al-*Asqalani, (d. 852 AH).

- “Buliig al-Maram Min ’Adillah al-’ahkam”, edited by Dr. Mahir
Yasin Al-Fahal, Dar al-Qabas li al-nashar wa al-Tawzi‘- Riyad,
Saudi Arabia (1st edition 1435 AH 2014 AD).

- “Fath al-Bari Sharh Sahih al-Bukhari”, edited by Muhammad
Fu’ad ‘Abd al-Bagi, Muhib Al-din Al-Khatib, Dar al-Ma‘rifah,
Bayriit, Lebanon (1379 AH / 1959 AD).

- “Al-dirayah fi Takhrij *Ahadith Al-hidayah”, edited by Al-Sayyid
‘Abdullah Hashim Al-ymani Al-madani, Dar al-Ma‘rifah - Bayriit,
Labonan.

32. Ibn al-Qayyim, Muhammad bin ’Abi Bakr bin ‘Ayyiib bin Sa‘d
Shams al-din (d. 751):
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- ’Ighathah al-lahfain Min Masayid al-Shaytan”, edited by
Muhammad Hamid Al-Faqi, Maktabah al-Ma“arif - Riyad, Saudi
Arabia.

I'lam al-Muwaqqi‘in ‘an Rabb al-‘Alamin”, edited by
Muhammad ‘Abd al-Salam ’Ibarahim, Dar al-kutub al-‘Ilmiyyah -
Bayrit, Lebanon (1st edition, 1411 AH 1991 AD).

33. Al-“Alayi, Salah al-din ’Abii Sa‘id Khalil bin Kaykaldi bin
‘Abdullah Al-Dimahqt (d. 761 AH), “Al-Majmii* al-Madhhab {1
Qawa‘id al-Madhhab”, edited by Dr. Muhammad bin ‘Abd al-
Ghaffar, Wazarah al-’Awqaf Wa al-Shu’dn al-’Islamiyyah -
Kuwait (1st edition,1414 AH / 1994 AD).

34. Al-‘Ayni, Badr al-din, ’Abi Muhammad Mahmiid bin Ahmad
bin Miisa al-Hanaft (d. 755 AH), ““Umdah al-QarT Sharhu Sahih
al-Bukhari”, Dar ’Thya’ al-turath al-“Arabi - Bayriit, Lebanon.

35. Al-Shawqani, Muhammad bin °‘Ali bin Muhammad bin
‘Abdullah Al-Shawgani Al-Yamani (d. 1250 AH), “Nayl al-
Awtar”, edited by ‘Isam al-din Al-Sababiti, Dar al-Hadith - Cairo,
Egypt (1* edition, 1413 AH) /1993 AD).

THREE: BOOKS ON ISLAMIC JURISPRUDENCE:

36. Al-Quduri, ’Abiil Hussayn, ’Ahmad bin Muhammad bin
’Ahmad bin Ja‘far (d.427 AH), “Al-Mukhtagar”, edited by Kamil
Muhammad Muhammad ‘Uwaysah, Dar al-kutub al-‘Ilmiyyah -
Bayrit, Lebanon (1st Edition, 1418 AH/ 1998 AD).

37. Al-kasani, ‘Ala al-din, *Abt Bakr bin Mas‘Qid bin ’Ahmad al-
Hanafi (d. 587 AH), “Bada’i'u Al-sana’1" fi Tartib al-Shara’i*”,
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Dar al-kutub al-‘Ilmiyyah -Bayriit, Lebanan (2nd edition, 1406 AH
/ 1986 AD).

38. Al-Mirghinani, Burhanuddin ’Abil Hassan, ‘Al bin ’Abi
Bakar bin ‘Abd al-Jalil Al-farghani (d. 593 AH), “Al-Hadayah
Sharhu Bidayah Al-mubtadi”, edited by talal Ytsuf, Dar ’Thya’ al-
turath al-*Arabi - Bayriit, Lebanon (1418 AH / 1998AD).

39. Ibn Qudamah, Abii Muhammad Muwaffaq al-din ‘Abdullah
bin ’Ahmad bin Muhammad bin Qudamah Al-maqdisi (d. 620
AH), Al-Mughni, Maktabah al-Qahirah- Cairo, Egypt (1% edition,
1388 AH/ 1968 AD).

40. Al-Khassaf, ’Ahhmad bin ‘Umar bin Muhayr Al-Shaybani (d.
261 AH), “Sharhu ’Adab al-Qadi”, edited by Muhy Al-din Hilal
Al-sarhan, Maktabah al-"Irshad - Baghdad, ‘Iraq (1st edition, 1397
AH/ 1977AD).

41. Al-Husayri, Jamal al-din 'Abu al-Mahamid, Mahmiid bin
’Ahmad bin “Abd al-Sayyid bin “Uthman (d. 636 AH), “Al-Tahrr
Sharhu al-Jami® Al-Kabir”, edited by Dr. ‘Ali ’Ahmad Ghulam
Muhammad Al-nadawi, Al-Qawa‘id Wa al-dawabit al-Fighiyyah
al-wardah fi Al-Tahrir Sharhu al-Jami® Al-Kabir: Dirasatan wa
Tatbigan, PhD dissertation (1409 AH/ 1988AD).

42. Tbn Daqiq al-"id, Taqi al-din *Abiil Fath Muhammad bin ‘Ali
bin Wahhab Al-qushayri (d. 602 AH), ’Thkam al-’ahkam Sharh
'umdah al-’ahkam”, Matba‘ah al-sunnah Al-Muhammadiyyah.

43. Ibn Taymiyyah, Taqi al-din 'Abii al-*Abbas 'Ahmad bin “Abd

al-Haltm al-Harani (d. 768 AH), “Majmi al-Fatawa”, edited by
‘Abdur Rahman bin Muahmmad bin Qasim, Majma“ al-Malik
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Fahad 1i taba‘ah Al-mushaf Al-sharif - Al-madinah Al-
munawwarah, Saudi Arabiya (1st edition, 1416 AH / 1995 AD).

44, Tbn Humam, Kamal al-din Muhammad bin ‘Abd al-Wahid Al-
siwasi (d.861), “Fath al-Qadir”, Dar al-Fikr- Bayrit, Lebanon.

45. Al-Shah Waliullah Al-Dihlawi, ’Ahmad bin ‘Abd Al-Rahim
bin Al-Shahid wajih al-din (d. 1176 AH):

- “Hujjatullah al-Balighah”, Dar Al-jayl - Bayrit, Lebanon (Ist
edition, 1426 AH / 2005 AD).

- “Al-’Insaf fT Bayan ’asbab al-’Ikhtilaf”, edited by ‘Abd al Fattah
’Abli Guddah, Dar Al-Nafa’is - Bayriit, Lebanon (2™ edition, 1404
AH /1986 AD).

46. Al-Qardawi, Dr. Yusuf ‘Abdullah Qardawi, “Al-Halal wa al-
Haram fi al-’Islam”, Maktabatu Wahbah - Cairo, Misr (22™
edition, 1418 AH / 1997 AD).

FOUR: BOOKS ON °USUL AL-FIQH AND QAWA'‘ID AL-
FIQH:

47. Al-Karkhi, *Abiill Hasan ‘Ubaydullah bin Husayn bin Dalal
(d.340 AH), “Al-"Usal”, Matba“atu Jabed Press, Karachi, Pakistan.

48. AI—daBﬁsT, *Abii Zayd ‘Abdullah bin ‘Umar bin ‘Isa Al-Hanafi
(d. 430 AH), “Ta’sis al-nazar”, edited by Mustafa Muhammad Al-
Qabbani Al-dimashqi, Dar Ibn Zaydian li al-taba‘ah wa al-nashar

wa al-tawzi‘- Bayriit, Lebanon.

49. Al-Sarakhasi, Shams al-’A’immah, Muhammad bin ’Ahmad
bin ’Abi Sahal (died: 438 AH):
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- “Sharhu Al-siyar al-Kabir”, Dar al-kutub al-‘ilmiyyah - Bayrit,
Lebanon (1st edition 1417 AH / 1997 AD)

- “Al-mabsiit”, Dar al-Ma‘rifah - Bayriit, Lebanon (lst edition,
1414 AH /1993 AD).

- “Al-’Usil”, edited by *Abii al-wafa Al-afghani, Dar al-Ma‘rifah -
Bayriit, Lebanon.

50. Al-Ghazali, ’Abii Hamid Muhammad bin Muhammad Al-
Ghazali Al-tisi (d. 505 AH), “Al-Mustafa”, Al-Matba‘ah al-
’Amiriyyah - Biilaq, Misr (1st edition, 1322 AH/ 1904 AD).

51. Qadi Khan, Fakhr al-din Hasan bin Mansur Al-Farghani Al-
hanafi (d. 592 AH), “Sharh al-ziyadat”, Bilaq, Misr.

52. Al-’Amadi, Abu Al-Hasan Sayyid Al-din ‘Ali bin "Abl “Ali
bin Muhammad Al-tha‘labi (d. 631 AH), “Al-"ihkam fI *Usil al-
’Ahkam”, edited by ‘Abd al-Razzaq ‘Afifi, Al-Maktab al-’Islam -
Bayriit, Lebanon (1st edition, 1402 AH / 1982 AD).

53. Shihab Al-din Al-Zanjani, Mahmiid bin Ahmad bin Mahmid
bin Bakhtiyar, (d. 656 AH), “Takhrij al-Furd® ‘Ala al-’Usal”,
edited by Dr. Muhammad ‘Adib Salih, Mu'assasah al-Risalah -
Bayriit, Lebanon (4" edition, 1402 AH / 1982 AD).

54. Tbn “Abd al-Salam, Abi Muhammad ‘Izz al-din ‘Abd al-‘Aziz
bin ‘Abd al-Salam Al-dimashqi (d. 660AH), “Qawa‘id Al-’ahkam
fi masalih al-’anam”, Cairo, Misr (1414 AH / 1991 AD).

55. Al-Qarafi, 'Abil ‘Abbas Shihab Al-din *Ahmad bin ’Idris Al-

Mailiki (d. 684 AH), “Al-Furiq”, ("Anwar al-Buriik fi ’Anwa’ al-
Furiiq), “Alam al-kutub - Bayriit, Lebanon.
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56. Al-Nasafi, ’Abii al-Barakat ‘Abdullah bkin ’Ahmad bin
Mahmiid Hafiz Al-din (d. 710 AH), “Kashf al-’asrar sharh al-
musannaf ‘ala al-manar”, Al-matba‘ah Al-kubra Al-’amiriyyah -
Biilag, Misr (1* edition, 1316 AH / 1898 AD).

57. *Ala’ al-din Al-Bukhari, ‘Abd al-‘Aziz bin ’Ahmad bin
Muhammad, ‘Ala’ al-din Al-Bukhari Al-Hanafi (d. 730 AH),
“Kashf al-’ Asrar Sharhu *Usil al-bazdaw1”, Dar al-Kitab al-’Islami

-Bayriit, Lebanon.

58. Al-’Ispahani, Shams al-din, *Abi al-thana’, Mahmid bin ‘Abd
al-Rahman bin ’Ahmad (d. 749 AH), “Bayan al-mukhtasar Sharh
mukhtasar al-muntaha li ’ibn al-Hajib fi "usal al-figh”, edited by
Dr. Muhammad Muzhir Baqa, Markaz ’Thya’ al-Turath al-’Islam -
Makkah, Saudi Arabia (1 edition. 1406 AH / 1986 AD).

59. Al-subki, Taj al-din ‘Abd al-Wahhab bin Taqi al-din (d. 5771
AH), “Al-Ashbah wa al-Naza’ir”, Dar al-Kutub al-’Ilmiyyah -
Bayriit, Lebanon (1% edition, 1411 AH/ 1991 AD).

60. Al-Shatibi, 'Ibrahim bin Musa bin Muhammad Al-lakhmi Al-
Ghamati (d. 790 AH), “Al-Mu’afaqat”, edited by ’Abti “Ubaydah
Mashiir bin Hasan ’Al Salman, Dar ’Ibn ‘Affan li al-nashr Wa al-
tawzi‘- Makkah, Saudi Arabia (1* edition, 1417 AH / 1997 AD).

61. Al-taftazani, Sa‘d Al-din Mas‘td bin ‘Umar Al-taftazani (d.
793 AH), “Al-talwih ‘Ala al-tawdih”, edited by Muhammad ‘Ali
Sabil, Al-Matba‘ah al-Khayriyyah -Misr (1* edition, 1322 AH /
1904 AH).

62. Al-zarkashi, ’Abii ‘Abdullah Badr Al-din Muhammad bin
‘Abdullah bin Bahadur Al-zarkashi (d. 794 AH), “Al-manthar fi
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al-Qawa‘id Al-fighiyyah”, edited by Dr. Kabir Fa’iq, wazarah al-
>awqaf wa al-shu’fin al-’islamiyyah - Kuwait (2™ edition, 1405 AH
/ 1985 AD).

63. Ibn Rajab Al-Huanbali, Zayn al-din ‘Abd al-Rahman bin
’Ahmad bin Rajab, Al-Sulami, Al-Baghdadi (d. 795 AH), “Al-
Qawa‘id”, Dar al-Kutub al-‘Ilmiyyah - Bayrtt, Labonon.

64. Al-Mabhalli, Jalal al-din Muhammad bin *Ahmad Al-Mabhalli
(d. 1356 AH), “Sharh al-Jalal al-Mahalli ‘Ala Jam'T al-Jawami‘”,
Matba“atu Miistafa al-Halab1 (1356 AH / 1937AD).

65. Al-suyiti, Jalal al-din ‘Abd al-Rahman bin ’Abi Bakar, (d. 911
AH):

- “Al-’Ashbah wa al-Naza’ir”, Dar al-Kutub al-‘Ilmiyyah - Bayriit,
Labonon (1* edition, 1411 AH / 1990 AD).

- “Al-Jami"® al-saghir wa Ziyadatuh”, edited by Muhammad Nasir
al-din Al-’albani, Al-maktab al-’islami - Bayriit, Labonon (1%
edition, 1411 AH / 1990 AD).

66. Ibn Nuzaym, Zayn al-din bin Ibrahim bin Muhammad Al-
Masri (d. 970 AH), “Al-’Ashbah wa al-Naza’ir “Ala Madhhabi
’Abi Hanifah al-Nu‘man”, edited by Al-Shaykh Zakariya
‘Umayrat, Dar al-Kutub al-‘llmiyyah - Bayrait, Labonon (1%
edition, 1419 AH/ 1999 AD).

67. Al-Bannani, ‘Abd al-Rahman bin Jad Allah Al-Maghribi (d.
1198 AH), “Hashiyah al-Bannani ‘Ala Sharh al-Jalal Al-Mahalli
‘Ala Jam1 Al-Jawami‘”, Matba“‘ah Mustafa Al-Halabi (1356 AH /
1937) AD).
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68. Al-Shawqani, Muhammad bin ‘Alf bin Muhammad bin ‘Abd
Allah al-Yamai (d.1250 AH), “’Irshad al-Fuhal °'Ila Tahqiq al-
Haqqi Min ‘Ilm al-Usal”, edited by *Ahmad ‘Azwu ‘Inayah, Dar
al-Kitab al-‘Arabi - Bayriit, Labonon (1% edition, 1419 AH / 1999
AD).

69. ’Ahmad Al-Zarqa’, ’Ahmad bin Muhammad bin ‘Uthman Al-
Zarqa’ (d.1285 AH), “Sharh al-Qawa‘id al-fighiyyah”, edited by
Mugtafa *Ahmad Al-Zarqa’, Dar al-Qalam - Dimashq, Syria (2nd
edition, 1409 AH / 1989 AH).

70. Muhamiid ’Afendi Hamzah, Muhamiid bin Muhammad
Nusayb bin Husayn bin Yahya Hamzah Al-Husayni Al-Hamzawi
Al-Hanafi (d. 1305 AH), “Al-fara’id al-bahiyyah fT al-qawa‘id al-
fighiyyah”, Matba‘ah Habib ’Afendi -Dimashg, Syria (2nd edition,
1298 AH / 189 AD).

71. Al-Barkati, Muhammad ‘Amim al-'Thsan Al-Mujaddidi,
(d.1395 AH):

- “Qawa‘id al-Figh”, Al-Sadaf Publishers - Karachi, Pakistan (1%
edition, 1407 AH / 1986 AD).

- “Figh al-Sunan wa al-’athar”, Al-Matba‘ah al-Majddidiyyah -
Kanpur, India (1% edition, 1359 AH / 1940 AD).

72. Mustafa Al-Zarqa’, Mustafa *Ahmad Al-Zarqa’ (d.1416 AH),
“Al-Madkhal al- Fighi al-‘am ’la al-huqiiq al-Madaniyyah f1 al-
bilad al-‘Arabiyyah”, Dar al-Qalam - Dimashgq, Syria (2™ edition,
1425 AH /2004 AD).

73. “All Jumu‘ah, Dr. “Alf Jumu‘ah Muhammad ‘Abd al-Wahhab,
“Al-Madkhal Ila Dirasah al-madhahib al-Fighiyyah”, Dar al-salam
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li al-Taba‘ah wa al-Nashr wa al-Tawzi® wa al-Tarjamah -Cairo,
Misr (4th edition, 1433 AH/ 2012 AD).

74. Al-Nadwi, ‘Alf Ahmad bin Ghulam Muhammad, “Al-Qawa‘id
al-Fighiyyah..Mafhiimuha wa Nash’atuha wa tatawwaruha wa
Dirasatu Mu’allafatiha- ’Adillatuha Mahammatuha Tatbiqatuha”,
Dar al-Qalam li al-Taba“ah wa al-Nashr wa al-Tawzi‘ - Dimashg,
Syria (1414 AH /1992 AD).

75. Al-khin, Dr. Mustafa Sa‘id al-khin, “’Athar al-’ikhtilaf i al-
Qawa‘id al-’usilliyyah fi ’ikhtilaf al-fuqaha”, Mu’assasah al-
Risalah 1i al-Taba‘ah wa al-Nashr wa al-Tawzi" - Bayrit, Labonon
(2™ edition, 1402 AH/ 1982 AD).

76. Muhammad Sidqi ’al brund, Dr. Muhammad Sidqi bin Ahmad
bin Muhammad ’Al briind, “Al-wajiz 1 *idah Qawa‘id al-figh al-
kullyyah”, Mu’assasah al-Risalah li al-Taba"ah wa al-Nashr wa al-
Tawzi'- Bayrit, Labonon (1416 AH/ 1996 AD).

77. Lajnah Mukawwanah Min ‘Iddati ‘Ulama‘ wa Fuqaha f1 al-
khilafah al-‘Uthmaniyyah, “Majallah Al-’Ahkam Al-‘Adaliyyah”,
edited by Najib Huwawini, Karkhanah Tijarat-e-Kutub, Arambagh,
Karachi, Pakistan.

FIVE: DICTIONARY OF RARE WORDS AND WORDS
RELATED TO ISLAMIC JURISPRUDENCE:

78. Raghib al-’Asfahani, *Abiil Qasim Al-Hussayn bin Muhammad
(d. 502 AH), “Al-mufradat fi gharib al-Qur’an”, edited by
Muhammad Sayyid Kilani, Tab‘ah Mustafa Al-Halabi, Dar Al-
ma‘rifah - Bayriit, Labonon (1% edition, 1381 AH/ 1961 AD).
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79. Al-Sharif Al-Jurjani, ‘Ali bin Muhammad bin ‘Ali Al-Zayn (d.
716 AH), “Al-ta‘rifat”, Dar al-Kutub al-‘Ilmiyyah- Bayriit,
Labonon (1st edition, 1403 AH / 1983 AD).

80. ’Abii al-baga al-kafawi, ’Ayyiib Ibn Miisa Al-Husayni Al-
Quraymi Al-Kafawi, “Al-kulliyyat: Mu‘jam fi al-mustahat wa al-
furtq al-lughawiyyah” (d.1094 AH), edited by ‘Adnan Darwish
and Muhammad Al-Masti, Mu’assasah al-Risilah - Bayrit,

Labonon (2™ edition, 1419 AH / 1998 AD).

81. Al-Thanawi, Muhammad bin ‘Ali bin Al-Qadi Muhammad
Hamid bin Muhammad Sabir al-Fariqi al-Hanafi (d. 1158 AH),
“Mawsii‘ah Kashshaf ’Istilihat al-Funiin wa al-‘Ulim”, edited by
Dr. ‘All Dahriij, Maktabah Lubnan Nashiriin - Bayriit, Labonon
(1% edition, 1417 AH / 1996 AD).

THE END
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